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BliFORliTIIIS 
SURFACE flUNSPORTATION BOARD 

FINANCE DOCKET NO. 35765 

WICHITA TERMINAL ASSOCIATION, BNSF RAILWAY COMPANY, and UNION 
PACIFIC RAILROAD COMPANY, Petitioners 

V. 

F.Y.G. INVESTMENTS, INC. and TREATCO, INC., Respomjcnts I < < ^ 

PETITION FOR DECLARATORY O R D E R P ; ... r; r*";* 

INTRODUCTION X^ ^^-^ * '' ^ 

Pursuant to 5 US.C. § 554(e), 49 USC. § 721 and two Kansas stai'eEourjQrders,' 

Petitioners Wichita 'Tcnninal Association. BNSF RuiK\'ny Company, and Union Pacific Railioad 

ComjMny (collectively the "W'TA") request that Ihe Surface 'fransportaiion Board ("Board" or 

"STTV) institute a proceeding and issue a declaratory order finding that Respondents* demand 

for a permanent public railroad crossing to ingress and egress their undeveloped property that is 

immediately to the south of Wichita Terminal Association's railroad interchange tracks (the 

'*rr') IS preempted by federal law. In the alternative, if the Board deems an Tl crossing 

necessary. Ihe WTA proposes that the current location of a thirty-two (32) foot temporary 

crossing at the west end of the IT that has been made available for Respondents to use for more 

than five (5) years be made permanent. 

' On July 2, 2013, the Kansas Court of Appeals directed ihc Kansas District Court of 
Sedgwick County to enter an order ''requiring the W'fA to file |a pciition| with the Boaid to 
resolve any issues concerning the Boarcl'sjurisdiction." (Exhibit A at 18) On August 21,2013. 
the District Court issued its order directing the WTA '*to lllc |a petitioii| with the Board to 
resolve any issues concerning the Board's jurisdiction no later than October 4,2013." (Exhibit B 
at 3).-
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In filing ihis Petition, the WTA contends that the Board should assert its jurisdiction and 

find preempted the removal, relocation and/or reconstruction of any portion of the IT to 

accommodate F.Y.G.\s demand for a cro.ssing located basically m ihe center ofthc IT Such a 

crossing location would cause undue interference with and unrca.sonably burden interstate 

commerce. Installing a crossing in the center ofthc IT will harm shippcis and their customers, 

as well as the niilroad carriers who use and rcly on the IT. As such, the WTA request the Board 

use its discretion to determine that federal law preempts F Y.G.'s demand for a crossing or. in 

the alternative, that the location of the temporary crossing be made permanent because it causes 

substantially less harm to interstate commerce. 

FACTUAL BACKGROUND 

'The W'TA file this Petition in an attempt to resolve an 11-year Kansas state-court dispute 

between the Wl'A and Respondents F.Y.G. Investments, Inc. and Treatco, Inc. (collectively 

'M-.Y.G.'").^ Located in Wichita, Kansas, the Wichita Terminal Association is owned by two 

Class 1 lailroads, ihe BNSF Railway Company ("BNSl-"') and Union Pacific Railroad Company 

('•UP"). 'The Wichita Terminal Association owns and operates the IT which wcic built between 

1889 and 1916. F Y G. owns properly to the south of the I'T. 

'The IT are double main line tracks located in the right-of-way of 25th Street in Wichita, 

Kansas (Exhibit C). 2Sth Street is a public street that runs cast to west. (Exhibit C). The 

approximate length of the IT is 1,000 feet (Exhibit D at 38.1-4). The I'T paiallcls 25th Street in 

the public street right-of-way and connects with main line tracks owned by BNSF. 'fhcsc BNSF 

tracks are to the west and interchange with the IT (Exhibit E) The IT also switches with tracks 

owned by UP which arc to the cast of the IT (Exhibit F) 'fhesc main line tracks all move 

*Trcaico, Inc. leases ihe property adjacent lo the W'TA's tracks from F.Y.G. Investments, 
Inc. 
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freight in interstate commerce The \T arc used to interchange railears between BNSF. UP and 

various shippers, 'fhey are also used to temporarily store railears when necessary lo facilitate 

interchange. Traffic along the IT of\en reaches approximately 90 railears per day (Exhibit D at 

64:16-19). Without fully functioning IT, such interchange movements would back railears up to 

the BNSF and UP tracks Tor extended periods of time. Such a result would halt flow tralllc 

along these key BNSF and UP arteries and delay interstate rail tralTic through Wichita wuh 

potentially detrimental elTects on tralTie throughout the BNSF and UP rail networks. 

'The WTA serves numerous rail customers within and outside of Wichita, all of whom arc 

engaged in interstate commerce. Such customers include Bartlctt Grain, Bcachner Grain, Cargill 

Oil, Cargill Terminal Elevator. Cereal Food Piocessors, Glickman Metal Recycling. Horizon 

Milling, Lusko Brick, and National By-Producis. The WTA transports several commodities 

across ihc IT including agricultural products such as wheat, milo, corn, baricy malt, flour and 

soybeans; aggregates such as clay, granite, billet ore and plastics; other material such as bricks, 

lumber, steel and paper, and chemicals such as petroleum distillates, waste oil and fuel additives. 

Ninety pei-ecnt of all products shipped through the IT go outside the State of Kansas. (Exhibit D 

at 63.9-64-19). The IT are a vital artery in interstate rail transportation. 

In 1996, F.Y G. Investments, Inc. purchased land immediately adjacent and to the south 

ofthc IT. Shortly thereafter, F.Y G. sought a permanent lailroad crossing from 25th Street to its 

property As part of a development plan, F Y.G. proposed Emporia Court as a public road that 

could extend from its property across the IT to 25th Street (Exhibit G). 'To date, the proposed 

Emporia Court road has not been built. F. Y.G.'s plan calls for the Emporia Court crossing to be 

located in the center ofthc IT. (Exhibit G). 
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In addition to being pi-ceniptcd. the demand for access across the center of the \'\' to and 

from the proposed Emporia Couit road would result in the application ofthc Manual on Unifonn 

Tralllc Control Devices ('*MU'fCD"). which Kansas and Wichita have adopted as law The 

MUTCD sets the clearance requirements for constructing railroad crossings, and requires the 

placement of crossbuck and othei warning devices at a minimum of nfteen (15) feet from the 

nearest rail at any rail crossing. See Exhibit D at 24:25-26*2, .see also E.'chibil H - location of 

warning devices at the proposed crossing near the center of 25th Street. Under the MUTCD, the 

proposed Emporia Court crusbing would force the WTA to place warning devices near the center 

of the 25"* Street public nghi-of-way, and essentially block the ea.sibound lane of travel (Exhibit 

1 - location of briefcase represents required location of warning devices on 25th Street). Such a 

warning device location violates the MU'TCD, which prohibits the placement of crossing 

protections near the center of public streets 

Furthermore, and as the Exhibit G diagram illustrates, the proposed Emporia Couit 

crossing would functionally cut the I'l in two. dramatically limiting the W'TA's ability to 

interchange railears between these vital BNSl* and UP arteries and stall traffic along these 

interstate rail networks. Moreover, as discussed below, the proposed Emporia Court crossing 

would reduce the interchange capacity of the IT by nearly two-thirds causing severe interference 

with interstate commerce by effectively hailing interchange traffic on the \T The proposed 

Emporia Court crossing is not a viable location for F.Y G. to access their property, particularly 

because F.Y G. has other available means of access at the temporary crossing to the west and at 

other locations to the south. (Exhibit J; see also Exhibit E - referencing the location of the 

temporary crossing) 
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During the Kansas litigation, as required by the Kansas District Court, the WTA 

installed a 32-foot tempoiary crossing at the west end ofthc IT to provide F.Y.G. access to 

their property from 25''* Street (Exhibit J). 'The temporary crossing is located on the west side 

ofthc IT. to the west ofthc first switch, and thereforc only ciosses one set of tracks. As Exhibit 

K illustrates, the tcmporar>' crossing location caiLses less disruption to iralTic on the VV because it 

is located near the end ofthc IT, traverses only one interchange track, provides a broadci sight 

path for automobile and tram traflle. and has a substantially smaller impact on the interchange 

capacity of the IT and. therefore, on interstate rail trafftc. (Exhibit Dat 70.16'71:1) 

PROCEDURAL HISTORY 

On November 6, 2002, Wichita Terminal Association ftled a petition in the Kansas 

District Court of Sedgwick Couniy against F.Y.G. .seeking to enjoin P Y.G. from'interfering with 

the WTA's use ofthc IT^ F Y.G. Hied a counterclaim, asserting that it had a right of access 

across the tracks as an abutting landowner. After both parties moved for summary judgment, the 

Disirict Court granted summarj'judgment in the W'TA's favor. Ilnding ihe WTA had a right lo 

operate and maintain the tracks pursuant to a license granted under a Wichita ordinance, and that 

the W'TA had no legal duty to provide 1\Y.G. ingress and egress over the Hacks. 'The Kansas 

Court of Appeals reversed and remanded for a dcteimination of two questions: (I) F. Y.G.'s right 

to ingress and egress over the IT: and (2) whether 25"* Street is a public road. 

On Fcbiuary 20. 2007, the W'TA and F.Y.G. appealed before the District Court for a 

hearing on F Y.G.'s request for a permanent crossing over ihu IT. On August 1, 2008, the 

District Court entered a permanent injunction ordering the W'TA to: (1) construct a crossing 

to allow ingress and egress for F.Y.G.'s abutting property and directing the W'TA to keep the 

' BNSF and UP were later added as parties. 
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crossing clear in accordance with the Wichita City Code; (2) renew discussions with the City 

of Wichita to determine where a crossing shall be constructed . . . with the least impact on 

interstate commerce; and (3) work out Ihe Issue of F.Y G.'s right of ingress and egiess so as 

to reach the best economic altcinative with the least impact on interstate commerce 'fhe 

District Couit ordered '*a permanent railroad crossing at least 32 feet in width at the point where 

the ccntcrlinc ofthc dedicated Emporia Court intersects the railroad tracks |wiih| . . railroad 

crossing protection in compliance wilh Federal Railroad Administration |"FRA"| 

requiiements'' 'The W'TA was not required to construct the permanent crossing until the F.Y.G. 

provided the W'TA with sealed engineering drawings foi the construction of Emporia Court 

WTA met the first requirement by building a tempoiary 32-foot timber crossing at the 

west end of the IT. which it still maintains today The parties could not agree on the location ofa 

pennaiicnt crossing that would minimize the impact on interstate commerce Nor did they meet 

the third requirement, having never held discussions with the City of Wichita. 

On December 18, 2008, F.Y G. provided the WTA a set of scaled engineering drawings 

for the constrtiction of Emporia Court street On April 2,2009, F.Y.G. filed in the District Court 

a Motion to Appear and Show Cause because the W'TA had not constructed a permanent railroad 

crossing at the pi-o|X)sed Emporia Court location On May 8, 2009, the WTA filed a Motion for 

Relief from Judgment or Order pursuant to K.S.A..60-260(b), claiming that compliance with the 

Augu.st 1 Older was impossible because: (1) the Federal Railroad Administration has no railroad 

crossing protection requirements; and (2) building a crossing at ihc prescnbcd location was 

impossible without impeding motor vehicle trafftc on the adjacent 25''' Street. In a June 8. 2009 

hearing, the District Court found that "the insiullation of crossing protection signage at the 
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F.mpona Court location was practically impossible without impeding upon the unimproved 25th 

Street." 

At this June 8 heanng, the District Court, sua sponte. and for the first time, suggested 

removing the north railroad track at 25th Street to accommodate the construction ofa crossing at 

Emporia Court 'The W'TA immediately questioned the District Court's authority to order track 

removal, as such authority is wiihin the exclusive jurisdiction of the S'TB pursuant to the ICC'fA. 

Nevertheless, on July 20, 2009, the District Court entered its Order requiring the W'TA to 

construct a 32-foot wide crossing at 25lh Street and the proposed Emporia Court location that. 

(1) complies with all federal, state, and local laws, regulations and ordinances; and (2) shall not 

impede in any manner in the public right-of-way of 25"' Street 'The court further ordered 

removal of ihc north track in the area ofthc crossing " i f ihai is the only means to construct ihe 

crossing and crossing protection without impeding upon 25"' Street.*' 

On October 23, 2009, the W'TA appealed the District Court's order to the Kansas Court 

of Appeals arguing, in part, that the July 20 Order was preempted by the ICC'TA. 'The Court oT 

Appeals reversed and remanded the July 20 Order because there was no evidence presented ihat 

removal of the north IT would bring the crossing into compliance with the MU'TCD without 

impeding the public right-of-way. 'fhe court ordered the District Court to allow both parties to 

present evidence on crossing options and their impact on interstate coinmcree On Novembei 21, 

2011, the District Court held such a hearing. 'The District Court entered its order on January 25, 

2012 

Ignoring the issues of ICC'TA preemption and interstate commerce, the January 25 Order 

rejected use uf the temporary crossing location. In mandating the Emporia Court location, the 

Court also rejected the "'widening of 25th Street to create ample clearance for cro.ssing-protcction 
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signage . . . because of its impact on the existing business owners " 'Thus, the January 25 Order 

found that '"the most viable option for providing access to F Y.G.'s real property is removal of 

the north track coupled with the laying o f a new track' south ofthc existing Hacks." and that 

"removal of the north track would allow the Emporia Court location to be built in compliance 

with the MUTCD " Based on these findings, the District Court ordered that the WTA must 

''complete construction of the permanent crossing [at Emporia Court] by April 1. 2012." In the 

interim, the DLstrici Court required the W'l'A to "keep open the temporary timber crossing at the 

northwest corner of F.Y G.'s properly . . . to provide ingress and egress from 25th Street to 

F. Y.G.'s property." 

On June 15, 2012, the WTA appealed that order to the Kansas Court of Appeals arguing, 

in part, that it was preempted by the ICCTA because this Board has exclusive jurisdiction over: 

(1) track removal and construction; (2) main rait line activity; and (3) any mandated crossing that 

would unreasonably burden interstate eonimerce 

On July 2, 2013, the Kansas Court of Appeals affirmed the W'TA's preemption argument. 

In reveising the January 25 Order and requiring the filing of this Petition, the Court of Appeals 

held that: (I) the W'l'A timely raised its ICC'TA preemption argument; (2) the SI B has exclusive 

jurisdiction over the track removal/relocation question; and (3) the S'TB has exclusive 

jurisdiction to determine whether constructing a permanent crossing al Emporia Court is 

impossible or would unreasonably burden interstate commerce The Court of Appeals 

acknowledged that for an Emporia Court cro.ssing to be possible "the S'TB must either relinquish 

its jurisdiction to the district couii or approve of the removal and reconstrticiion of track to allow 

foi the installation ofa permanent railroad crossing at Emporia Court " (Exhibit A at 17) 
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ARGUMENT 

I. The Proposed Emporia Court Crossing Would Unreusunahly Burden Interstate 

Commerce. 

'fhe Board should reject the Emporia Court crossing proposed by F.Y.G. Should the 

Board institute a proceeding, F.Y.G. is expected to ask the Board to cither (1) relinquish its 

jurisdiction to the Kansas District Court, or (2) approve of the removal ofthc north VV track and 

the relocation ofthc entire IT as part ofthc installation o fa permanent railroad crossing at ihe 

propo.scd Emporia Court. Both of these anticipated requests infringe upon the clear language and 

intent of federal law and the purpose ofthis Board, which is to regulate interstate commerce in 

the most practical way possible so as to minimize the impact on interstate rail operations. 

'The Board's authority lo resolve this dispute so as to minimize the impact on interstate 

rail commerce is beyond dispute The Commerce Clause of the Constitution (art I, § 8, cl. 3) 

gives Congress plenary authority to legislate with regard to activities that affect intcrstaic 

commcree Congress has cxereised this authority with respect to interstate railroads. In the 

Interstate Commerce Act, Congress has established a comprehensive scheme of federal rail 

regulation, which is "among the most pervasive and comprehensive of federal regulatory 

schemes" Chicago & N W. Transp. Co v. Kalo Brick A Tile'Co.. 450 U.S 311,318(1981). li 

vests the Board with broad jurisdiction over "transportation by rail carrier," 49 U.S.C. § 

10501(a)(1), which extends to property, facilities, instrumentalities oi equipment of any kind that 

arc used for that transportation. .See 49 U.SC. § 10102(9). Such authority obviously covers 

railroad tracks, including the tracks located ui the site of crossings with public or private roads. 

A. 'The IT Are Main Line 'Tracks Over Which the S'TB I las Full Regulatory Control, 
Especially Over Acts thai Would Cause 'Track Removal/Relocation or Otherwise 
Harm Interstate Commerce 
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1. The ICCTA Vests Exclusive Jurisdiction in the STB over All Main Line 
Track Abandonment. Removal and Relocation. 

The District Court caimot forec the W'TA to remove or relocate the north track because 

the ICC'TA expressly preempts Kansas law when state action would afTeet matters directly 

regulated by the Board See New Orleans & Gulf Coast Ry. Co v. Barroi.s, 533 F.3d 321, 332 

(5th Cir. 2008), CSX Tran.sp.. Inc -Petition for Declaratory Order 2005 S'TB LEXIS 675. 2005 

WL 1024490, at *2-3 (Surface Transp. Bd. May 3, 2005). "['TJhe remedies provided under |the 

ICCTA I with respect to regulation of rail transportation arc exclusive and preempt the remedies 

provided under Federal or State law." 49 U.S.C. § 10501(b). The ICC'TA preempts olTending 

state law or state court action regardless of its intent, so long as its efl'cct is to exert control over 

some aspect of transportation by rail carrier. See Wisconsin Central. Ltd. v. City of Marshfield. 

160 F. Supp.2d 1009, 1014 (W.D. Wis. 2000). 

In that vein, the Boaid has exclusive jurisdiction ovei abandonmcni of rail lines rcgulatcd 

under 49 U.SC § 10901, i.e mam line track See liarrois, 533 F 3d at 332 (quoting CSX 

Tramp.. Inc. 2005 S'TB LEXIS 675, at *2-3) ("fT]hcrc can be no state or local regulation of 

matters directly rcgulatcd by the Board — such as the construction, operation, and abandonment 

of rail lines...."); Chi. <£ N W. Transp Co v. Kalo Brick & Tile Co. 450 U S. 311, 323 (1981) 

("Congress granted to the [S'TB] plenary authonty to regulate, in the interest of interstate 

commerec, rail carriers' cessations of ser\Mee on their lines. And at least as to abandonments, 

this authority is exclusive"). 'The exclusive and plenary nature oTthe [STB's] authority to rule 

on carriers' decisions to abandon lines is critical to the congressional .scheme, which 

contemplates comprehensive administrative rcgulaiion of intcrstaic commerce." Kalo Brick, 450 

U.S at 321. 
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'This exclusive S'TB jurisdiction expressly applies to forced track removal and relocation 

efforts by state courts. CSX Transp.. Inc. v City of Plymouth. 92 F. Supp. 2d 643, 659 (E D. 

Mich. 2000) ("'To ihe extent the state law at issue here is viewed as requiring the railroad to 

undergo substantial capital improvements, such as upgrading its class of track, relocating us 

yards, or upgrading speed along its "wyes," it is prcempted by the ICC'fA, which vests exclusive 

jurisdiction in the S'TB over such matters''). Exclusive S'l B jurisdiction also applies to clTort to 

condemn railroad tracks and right-of-way in ways, like here that hinder interstate commerce 

See Union Pac R.R. v Chi. Transit Aiitk. 647 F.3d 675, 681 (7th Cir. 2011) (holding that under 

cireumstiinees similar to those here "there is no question that the condemnation would be 

preempted by federal law because it would have a significant impact on railroad transponation 

by preventing Union Pacific from using the property for railroad transportation and by 

unreasonably interfering with existing transportation on the neighboring tracks"). Federal court 

and Board precedent are clear, only the Board has the authority to require abandonment, 

removal, or relocation of ihc VV. 

2. As a "Part of the Actual Tramportation Haul from Shipper to Cosignee. " 
the IT Are Main Line Tracks Whose Forced Abandonment Lies under 
ILxclusive STB .lurisdiction. 

As key conduit in the movement of rail commerce ''from shipper to consignee,'* the VV 

arc main line tracks over which the S'TB has exclusive jurisdiction. New Orleans Terminal. 366 

F.2d at 163. This mquiiy rests on two factors — the TT's daily u.se and their purpose. '*Ii is well 

established that the determination of whether a particular track segment is a 'railroad line,' 

requiring the jSTB'sJ authorization pursuant lo § 10901(a), or a *spur. industrial, team. 

switching, or side' track, exempt from [S'TB] jurisdiction... tuinson the intended u.seof the track 

segment, not on the label or cost ofthc segment " Nicholson v. ICC. 711 F 2d 364, 367 (D.C 
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Cir. 1983) Whether "a track segment is or is not identified as a 'spur, industrial, team, 

switching, or side' track is not determinative ofthis question. Nicholson. 711 F. 2d at 368. See 

aiso Texas & P. Ry v Gulf Colo. & S F Ry.. 270 U.S. at 274-79 (track segment identified as 

•'industnaT' track fell under S'TB jurisdiction). New Orleans Terminal Co. v Spencer. 366 F2d 

160, 165-66 (5th Cir. 1966) (same for segment identified as ''side" track). 

Federal courts and the Board have both provided helpful guidance on applying the "u.sc" 

test. Courts "give considerable weight and due deference to the S'TB's interpretation of the 

.statutes il administers unless its .statutory construction is plainly unreasonable." Emerson v. Kan 

CiiyS Ry. Co.. 503 F.3d 1126, 1130 (lO"* Cir. 2007) (quoting R R. Venture.s. Inc. v Surface 

Transp Bd. 299 F.3d 523, 548 (6th Cir 2002)). According to the Board, although under 49 

U.S.C. § 10901-06 "u.se [i|s the controlling factor in dctcnnining the character of track for the 

purpose of finding exceptions to our jurisdiction, wc may not allow the focus on use to obscure 

the larger purpose and effect of the | track]." Effingham Railroad Co.. S'TB Dockel No. 41986,2 

S.'T.B. 606, at *1 (September 12, 1997); see also Texas Central Business Lines Corp. S'TB 

Finance Dockel No 33997, at *2 (September 20, 2002) (holding tiack to be a main "luil line" 

subject to STB jurisdiction when it constituted that "carrier's entire line of railroad'' or enabled a 

railroad to serve customers that it could otherwise not reach). 

Federal courts have echoed this focus on a track's 'Margcr purĵ ose and eflect'' when 

evaluating STB's exclusive jurisdiction 

['Tjruek segments which are intended to be used to carry through trains between 
points of shipment and delivery, pariieulariy those segments which extend a 
railroad's service into new territory, must be approved by the Commission 
pursuant to section 10901(a). On the other hand, track segments which are merely 
incidental to, and not required for, a railroad's service between points of shipment 
and delivery are exempted from the requirements of section 10901(a) by section 
10907(b). 

-12-
20EI05222v2 



Nicholson. 7\\ F.2d at 367. 

The Fifth Cireuil in New Orleans Terminal Co v .Spencer. 366 F.2d 160 (5th Cir. 1966) 

recognized that removal of New Orieans 'fenninal track fell exclusively under S'TB jurisdiction. 

In language stnkingly similar to that used previously to descnbe the VV̂  the Fifth Circuit 

described the New Orieans 'Terminal as: 

moving and interchanging freight shipments between the railroads coming into 
New Orleans from the cast and northeast and those from the west and northwest. 
It is the conduit for the How of freight traffic through New Orieans from East to 
West and West to East, providing a connection not only between other 
components of the Southern Railway System but also serving the other lines in 
and oui of New Orleans 

New Orleans Terminal. 366 F.2d at 162. JelTerson Parish passed an ordinance requiring the 

clTcetlvc abandonment of a second line and a shorter interchange track operated by the New 

Orleans Terminal. Id at 163. 

Focusing on the use and purpose of the tiacks. not their classification.s. the Fifth Circuii 

found these tracks lo be main (not spur) lines under exclusive STB (then known as the ICC) 

junsdietion. It noted that the New Orieans 'fenninal "is engaged in the handling of freight 

movements, both interstate and intrastate, from, to and through the metropolitan area of New 

Orieans 'Tracks B and C, in no small part, arc utilized in the handling of these traffic 

movements.'" Id. at 166. 'The Court further noted that "[i|hc use ofthc tracks as passing tracks, 

for the temporary storage of cars and for occasional switching operations does not make them 

any the less 'lines of railroad' since they are used substantially in the through movement of 

freight." Id See aiso Effingham Railroad Co. STB Docket No. 41986, 2 STB. 606, at *7 

(September 12, 1997) (holding that track was a main line under exclusive S'TB jurisdiction even 

though it was used "solely for switching operations'* because it aided and cx|xinded the through 

movement of freight). 
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Here, the W'fA uses the I'T in an almost identical fashion to the two tracks at issue In 

New Orleans Terminal Given the IT's extensive use in the through movement of freight 

through Wichita, the VV are main railroad lines and key to "moving trains between points of 

shipment and delivery...." Nicholson. 711 F.2d at 367 According to then-W'TA SuperintcndanI 

Jason Moyer: 

The interchange track in question here . . are what ties the BNSF and the UP to 
Ihc WTA. All traffic, both again multiple commodities, grain, all customer tralllc 
that is scived in Wichita Central goes across these iwn interchange tiacks. All 
bridge, we call it bridge move traffic, between BNSF and UP inlerchangc traffic 
that goes, disperses all across ihe Uniied States, also goes over these two tracks. 

(Exhibit L at 22:4-18) 

The I'T Is the sole eonduil through which, according to Mi Moyei, "all tralllc that cntcis 

Wichita is scived or is dircctcd towards customers in Wichita .. " (Exhibit L at 17 23-18:11). 

As Wichita's link between the BNSF and the UP, all cu.stomci traffic that is interchanged in 

Wichita Central goes acio.ss these two tracks A nonfunctioning I'T would force numerous rail 

cars to obstruct BNSF and UP's Wichita arteries, causing major disruptions in interstate 

commerec. 'Thus, the I'T are rail lines whose Court-ordered partial abandonment falls under the 

Board's exclusive jurisdiction because ihc VV host "iralllc movements which arc part of the 

actual transportation haul f*rom shipper to consignee." New Orleans Terminal. 366 F.2d at 163.'* 

* Even if the I'T arc deemed "spur, industrial, team, switching, or side" track, rejection of 
an Emporia Court crossing is still required. Under ICC'fA the Board lacks -licensing authority 
over construction, acquisition, oi^eration, abandonmcni. or discontinuance of spur, indusiriaf, 
team, switching, or side tracks " 49 U.S.C. § 10906. 

'That provision does not remove ICC'TA preemption from "spur, indusirial, teiim. 
switching, or side Hacks'* Instead, Section 10906 merely prevents the Board from mandating 
railroad actions over side/spur tracks while slill preempting stale jurisdiction over thvni Port 
City Prop.s. v. Union Pac. R.R. 5\H F.3d llft6, 1188-89 (10^ Cir. 2008). In reaching this 
important holding, the 'fcnth Circuit explains that. 

§ 10906 has been interpreted to preclude all regulation of industnal or spur tracks: 
''When sections 109CI6 and 10501(b)(2) arc read together, it is clear Ihsit 
Conurvss intcndi'd to remove STB anlhoritv over the entry and exit of these 
auxiliiiiT trades, while still preempting stak* jurisdiction over thcni. leaving 
ihc construction and disposition of them entirely to railroad management.*' 
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3. Even Without Forced Track Abandonment, the Proposed Emporia Court 
Crossing Falls under Exclusive STB Jurisdiction Because It Would 
Unreasonably Hinder Interstate Rail Commerce. 

Even if abandonment ofthc north track is not required, the Disirict Court still cannot order 

the Emporia Court crossing because the ICCTA preempts state court aciion under the implied 

preemption doctrine where "thescopc of a siaiute indicates that Congre.ss intended federal law lo 

occupy a field exclusively" (i.e. occupation of the field preemption). Sprietsma v. Mercury 

Marine. 537 U.S 51. 64 (2002) (quoting Freightlmer Corp v Myrick, 514 U.S. 280 (1995)). 

Congress intended the Board to exclusively regulate all railroad matters that unreasonably 

burden interstate rail commerce, even those (such as railroad crossings) not specifically 

referenced in the ICC'TA. See Barrols. 533 F.3d at 332 (''It is well settled that states cannot take 

an aciion that would have the elTect of foreclosing or unduly restricting a railroad's ability to 

conduct any part of its operations or otherwise unreasonably burdening interstate commerce") 

(quoting CSX Transp. Inc.. 2005 STB LEXIS 675, at *4) 'fhe ICC'TA, therefore preempts any 

state court efToit to impose a rail crossing regardless of track removal if the construction nf this 

crossing would unreasonably burden interstate commerce Id. at 332-33. 

'fhis detcmiination is fact-specific. According to the 'fcnth Circuit, it requires "a factual 

assessment as to whether requiring the Railroad to remedy the injury claimed by the 

Landowners would have the elTcct of preventing or unrea.sonahly interfering with railroad 

transportation." Emerson v Kan. City S Ry Co. 503 F3d 1126. 1133 (lO"' Cir. 2007) 'The 

elVect of the proposed crossing ''must not be so draconian that il prevents the railroad from 

Port City^ 518 F 3d at 1188 (quoting Cities of Auburn and Kent, 2 S T B 330, 1997 WL 362017 
at *7 (1997)) (emphasis added). 

Thus, Section 10906 docs not substitute state-court jurisdiction for that of the Board, it 
keeps ICC'TA preemption intact while limiting the Board's ahilily to regulate these auxiliary 
iraclics. See Pale v. CSX Transp. Inc ,613 F.3d 1066, 1069 (1T Cir. 2010) ("[TJhe language of 
section 10501(b) plainly conveys Congress's intent to preempt all state law claims pertaining, to 
the operation or constniction ofa side track."^ Cedarapids. inc v. Chi. Cent & Pac R R Co, 
265 I*. Supp. 2d 1005, 1013-14 (N.D. Iowa 2003) (samc^ 
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canying out its business in a sensible fashion...." jV Y. Susquehanna & W. Ry. Corp. v. .lackson. 

500 F.3d 238, 254 (3d Cir. 2007). In essence the ICC'TA preempts slate action if that remedy to 

F Y.G.'s claim "would have the elTcct of foreclosing or unduly rcstncting [the W'TA's] ability to 

conduct any part of its operations or otherwise unreasonably burdening interstate commerce " 

Barrois, 533 !•' 3d al 332. See also Maumee & W. R.R Corp and RMW Ventures.- LLC-Petition 

for Declaratory Order. STB Finance Docket No. 34354, 2004 STB LEXIS 140, 2004 WL 

395835, at *2 (S.T.B Mareh 2, 2004) (same); CSX Transp, Inc.. 2005 STB LEXIS 134, 2005 

WL 584026 at *8 (S.T.B. 2005) (ruling that a D C. law that prohibited transporting hazardous 

material within 2.2 miles of ihc U.S. Capitol without a permit was prcempted even when enacted 

for the compelling state concern of preventing terrorism). For all of these reasons, as recognized 

by the Kan.sas Court of Appeals, the decision on where and whether an VV crossing may exist 

rests exclusively with the Board. 

B. 'The Proposed Emporia Court Crossing Would Unreasonably Burden Interstate 
Commerce by Rendering the I'T Useless as a Conduit for Interstate Rail 'Traffic. 

I. An Emporia Court Crossing Damages Interstate Rail Commerce Even 
with a Two-Track IT. 

Whether using an "abandonment" or an "as applied" analysis, the Board should reject the 

proposed Emporia Court crossing because it would "unduly restrict [the WTA's] ability to 

conduct any part of its operations . . . |and| unreasonably burden[] interstate commerce" 

Barrois. 533 F.3d at 332. 

'The Emporia Court crossing would effectively end the W'TA's operations on the VV. Fiist, 

this proposed cro.ssing would slash the IT's railcar capacity Kansas law requires that lailcars 

stay "a reasonable distance" from a crossing when not in motion. Kan Ad Reg. 82-5-8(c) 

(2013). According to industry guidelines, experts, and the laws of most states, a "reasonable 
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distance" is 250 feet from the edge of a crossing. (Exhibit D at 39*8-22). The IT has 

approximately 850 feet of usable space per track. (Exhibit D at 37:13-38-21). 'The crossing itself 

would be 32 feet wide Because the proposed Emporia Court street would approximately bisect 

the IT, that would leave about 160 feet per track on cither side of the crossing for use by the VV. 

The railears that are interehangcd over the VV are approximately 60 feet long. (Exhibit D at 

40:14-18). 'Thus, even with the current two-track configuration, the Emporia Court crossing 

would reduce the IT's storage capacity from 30 railears to at most 12 (or 3 per track per side uf 

the crossmg). (Exhibit D at 40:16-41:22). Such limited storage capacity would greatly hinder, 

and possibly even halt, interchange activity on the I'T. 

An Emporia Court crossing would also subsiantially slow interchange traffic along the I'T, 

dramatically decreasing the number uT^cars that could be moved from BNSF to UP tracks in 

Wichita. Kansas law prevents the W'TA from keeping trains in the court-ordered crossing for 

more than 10 minutes, after which all trains must stay 250 feet from the crossing Kan. Stat. 

Ann. § 66-273 (2013). Not only would ihese restrictions slow each interehange move, bui the 

decreased I'T capacity would increase the number of overall moves needed to interehange these 

railears.'' Approximately 90 ears have traversed the I'f per day wilh numerous cars coupled, 

uncoupled, and recoupled on the IT during these interchange activities. (Exhibit D at 64:16-

66.11) By drastically increasing the number of required interchange moves and increasing the 

time needed for each move, the propo.scd crossing would ultimately back up traffic onto the main 

line. 'This railcar back-up, combined with the railroad gymnastics needed to comply with these 

onerous requirements, would substantially hinder tralllc on the adjoining BNSF and UP arteries 

thus unreasonably burdening interstate commerce. 

' Compliance with Wichita's ordinance which sets the lime limii to 5 minutes would have 
fl more disastrous elTeet. as the number of overall moves needed to interchange would go from 2-
3. to 7-8. See Wichita Code § 12.04.080. see ai\o (Exhibit D at 67:15-68:8). 
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2. Track Removal Would Further Deva.state Interstate Rail Commerce 
through Wichita. 

a. Removal and relocation of the north track is an unreasonable 
burden on interstate commerce because it eliminates car .storaee 
capacity on the IT. 

'The aforementioned burden on interstate commerce occurs if the WTA is required to 

install the crossing while maintaining the current two-track VV configuration. As explained below, 

however, because: (1) Kansas law and public safety would likely require removal of the north VV 

in order to build the propo.scd Emporia Court crossing; and (2) relocation of that track to land 

south of the current I'T is unfeasible—installing the proposed crossing would likely force the 

WTA to eliminate the north track 

Such a result would be catastrophic for ihc WTA and interstate rail commerce through 

Wichita I^ss of one track would cut I'T capacity in half, from 12 cars to 6. See supra at 16-17. 

'This track removal would increase the number of required interchange moves from the currcnt 2-3 

moves to 14-16. In other words, imposition of un Emporia Court crossing would likely decrease 

the TT's capacity by 80% and cause a sevenfold increase in the required amount of interchange 

moves. Such a result is unsustainable for the only interchange facility in Central Wichita 

b. The WTA cannot relocate the north IT because It does not own the 
land immediately south of the IT. 

I''. Y.G. has attempted to rcmcdy these track-removal dilTiculties by proposing a southern 

rcloeation of the north I'T. F.Y.G.'s efl'ort must fail, however, because the rclocation is both 

illegal and infea.sible On January 25, 2012, the Di.stnci Court accepted F.Y.G.'s propo.sal 

"ordering the removal of the north track and the laying ofa new line south of the existing line." 

'fhis relocation, however, was not a viable option for the District Court nor is it one 

available to the Board. F.Y.G., not the WTA, owns ihe properly ''south of the existing line." 

'The W'TA lacks any nghl of way on that land Even Kan.sas courts lack jurisdiction to relocate 
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the I'T inthe manner proposed because the Kansas legislature has deprived courts of jurisdiction 

over eminent domain and condemnation proceedings. 

An eminent domain proceeding is a special statutory proceeding and is not a 
civil action covered by the code of civil procedure 'The proceeding is 
administrative rather than judicial, and its nature is the same whether conducted 
by or before a district court, or any judge thereof, the probate court, or its judge, 
a board of county commissioners or any other official board or tribunal 
authorized by the legislature to act in that capacity. 

Miller v Bartle, 283 Kan. 108, 113, 150 P 3d 1282, 1286 (2007) (citations and emphasis 

omitted): see also K S A. 26-501 et .seq. (eminent domain procedure). In short, Kansas law does 

not authorize a district court to condemn property Sec K.S A. § 26-\0\ et .\eq 

Likewise, this Board may not use eminent domain to condemn the land needed for a 

southern relocation of ihe I'T. See. e g, Dakota. Minnesota. A Eastern R. R. v. South Dakota. 236 

F Supp 2d 989, 1009. 1012 (D.S.D. 2002) (holding ihat '"STB approval . . . docs not carrj' with 

it any federal power to take land to complete the project.*' "If Congress would have intended to 

supplant such a basic state power, it could have delegated its own eminent domain power or 

made the precmpiion of state eminent domain law express in nature.") Rather, the ICC'fA has 

been held lo preempt eminent domain proceedings, such as here, where the state action would 

''prevent oi unrea.sonably interfere with railroad operations." Maumee & W. R.R Corp.. STB 

Fin. Docket No. 34354 (S.T.B. March 3, 2004); accord Di.si. of Columbia v 109.205.5 Square 

Feet of Land et ai . No. Civ.A. 05-202,2005 WL 975745. *3 (D.D.C Apr 21. 2005). 

Eminent domain is po.ssible ''only when the nghi of eminent domain is invoked by a 

party with the power to do so.*' United States v Hardage, 58 F.3d 569, 577 (10th Cir. 1995) 

Here, no party has initiated a condemnation proceeding, nor did they (or the District Court) have 

the power to do so under these facts See generally Whitehead v Allied Signal, Inc.. No 98-

6305, 1998 WL 874868 (10th Cir Dee 16, 1998) (unpublished opinion); Hardage. 58 F.3d at 
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569. 'Thus, the Board cannot order condemnation of ihe southern property and rcloeation of the 

I'T to thai land, noi should il relinquish authority lo the District Court to do so, because the WTA 

cannot be legally required to reconstruct the I'T on property which il does not own. 

e No evidence in the record indicates that a .southern relocation of 
the IT would be fea.sible. 

A track rcloeation further merits rejection by the Board because no evidence exists that 

such relocation is possible. Wichita Terminal Ass'n v. F.Y.G. Investments. Inc., No 103,015, 

2011 WL 588505, 11 (Kan Ct. App Feb. 11,2011) (unpublished opinion) (holding that an order 

is unwarranted where compliance with that order is impossible or where no evidence supported 

the feasibility ofthc ordered actions). 

'The District Court received no evidence on the ability to build track south ofthc existing 

IT or the impact of such new track on VV operations, including the WTA's ability to properly 

align the VV with BNSF and UP tracks Nor has F.Y.G provided such support for their proposal 

'That is because, accoixling to the evidence at mal. neither the W'TA nor F Y.G had previously 

discussed such a possibility. Richard Mooney. the W'TA's safety consultant, testified that he did 

noi know of any study done on relocating the north section of the I'T to F.Y G 's property or of 

any conversations between the W'TA and F.Y.G. on the matter. (Exhibit D at 51:1-22). None oT 

the F.Y.G. witnesses discussed relocating the I'T onto their property and neither party introduced 

evidence on the matter. Nor did F.Y G. provide any support for the feasibility of their proposal 

on appeal. 

Far from finding that a new southern irack could be built, the District Court actually 

called some of the land south ofthc exi.stmg VV ''a low point and a virtual swamp with a creek 

running through it." While the W'TA disputes this charactcnzation, i f considered true it calls 

into question the feasibility,of relocating the north I'T as F.Y.G. will almost certainly propose 
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II. Installution ofthc Proposed Crossing Is Impossible and Would Viohitc Kiinsiis Law 
Irrespective of Its Impact on Interstate Commerce. 

As the previous pages illustrate, the proposed Emporia Court crossing would have such a 

catastrophic impact on interstate rail commcree through Wichita that it merits rejection by the 

Board. Independent of that rcason, however, this crossing merits rejection because it would 

violate Kansas law and numerous crossing safety guidelines. 

A. 'The Proposed Crossing Would Cause the Wl'A to Violate Kansas Law or Cease 
Operations 

Fir.si, the proposed Emporia Court crossing would force the W'TA to violate Kansas law 

and Wichita ordinances. Kansas law prohibits railroads from blocking crossings for more than 

10 minutes, and Wichita's oixlinance sets the time to 5 minutes. Sec K.'S.A. § 66-273; Wiehiia 

Code § 12 04.080. As stated above, under Kansas law railears must stay "a reasonable 

distance" or 250 feet from a crossing when not m motion. Ifihey Tail to do so, as would likely 

occur given the number and complexity of interchange moves that the proposed cro.ssing would 

mandate, law enforcement authorities could require WTA's representatives lo break the train 

apart into several pieces within five minutes after amval to allow ingress and egress through 

the crossing. 

The WTA could not comply with such onerous requirements on these busy and vital 

interchange tracks, especially when compliance (even if possible) would cause severe 

bottlenecks and delays from backcd-up traffic on the other UP and BNSF main lines thus 

hindeiing interstate rail traffic through Wichita 'The proposed crossing location is ai the nerve 

center of WTA's operations, 'fhe Emporia Court crossing, with or without track removal, 

would thus require the W'TA to cut any length of train extending for more than a couple of cars 

(Exhibit D at 64:20-71:1). Because the movement between the BNSF and UP lines through the 

IT requires a series of shove (or push) movements that often last morc than 5 minutes (under 
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Wichita law), the IT's interchange activity would be severely jeopardized by the Emporia Court 

crossing Put simply, therefore, the Emporia Court crossing would likely either shut-down the 

I'f or require it to operate in violation of Kansas law. Either scenario meiits rejection of the 

proposed crossing by the Board. 

B. 'The Emporia Court Crossing Would Also Violate Basic Safety Guidelines of the 
MU'TCD. 

Second, the Board should reject the proposed crossing because it violates the MUTCD. 

Kansas and Wichila have adopted the MUTCD as providing the legal requirements for 

constructing railroad crossings. K S A . § 8-2003 (2008); WICHITA, KS., CODE § 11.20.020 

(2009) "Wuh the adoption ofthc Manual on Uniform 'TrafTic Control Devices for Streets and 

Highways by the Slate Highway Commission pursuant to legislative authori/uiion. these 

regulations have the force and effect of law." Waits v St Louis-San Francisco Ry. Co .216 

Kan. 160, 173-74 (1975) (quoting Brown v. State Highway Commi.\sion, 202 Kan. 1, 15, 444 P. 

2d 882 (1968)). 

'fhe proposed Emporia Court crossing cannot comply with Kansas and Wichita law as 

adopted through the MU'TCD. MU'TCD requires placement of the crossbuck and other crossing 

warning devices 15 feet from the track.s. MUTCD 2009 Edition. Chapter 8 at §8B 04(11) 

(http://mutcd.lliwa dot.gov/pdfs/2009rlr2/mutcd2009rlr2edition.pd0 (mandating a minimum 

15-foot distance measured perpendicular from the nearest rail). 'MU'TCD al.so prohibits the 

placement of crossing protections in the middle o fa public road. Id. at §8A.04 ("No sign or 

signal shall be located in the center of an undivided highway..*.'*). 

'The W'TA could not comply with both of these Kansas and Wichita legal requirements at 

the propo.sed Emix)ria Court cro.ssing. The interchange tracks are located in the 25" Street right-

of-way. 'Thus, given the 15-fooi requirement for the placement of warning signs under MU'TCD, 
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construction ofa crossing at Empona Court would foree the WTA to place its crossing warning 

devices in the middle of 25'" Sircct (Exhibit D at 24:12-28:19). See also (Exhibit H); MU'TCD 

at § 8B.04(11). Even the District Court that ordered the crossing recognized this inevitable 

result, stating that it was "practically impossible" to place a crossing at Emporia Street Court 

"without impeding upon the unimproved 25th Street, and declining ''to order the installation of 

crossing protection that would create a haztird to the public by impeding into 25th Street" 

Nonetheless, by ordering this crossmg (and by recommending it, as F.Y.G. likely will here), the 

District Court violated its own requirement that the crossing not impede in any manner on the 

public right-of-way of 25"' Street. 

I I I . If the Board Decides Not To Find ln.stullutii>n ufthc Cro.ssing Preempted, It Should 
Choose the Tcniporur}' Crossing Locution, Establish u Procedural Schedule, or 
Provide Specific Instructions for the District Court. 

Board precedent is clear that a state court cannot order installation o fa crossing where 

the crossing would unduly interfere with intersiaie commerec. The W'fA maintains that it has 

presented sufficient evidence herein for the Board to reject the proposed crossing because it 

would unduly hami interstate lail commerce Should the Board find insufficient evidence in the 

record on this issue, the W'TA requests that the Board institute a proceeding and establish a 

procedural schedule for the parties to submit evidence needed for the Board to make this 

determination as it did in Louisville & Indiana Railroad- Petition for Declaratory Order. S'TB 

Docket No. FD 35536 (Served Feb 22, 2012). 

The W'TA also recognizes that Board has, in some circumstances, found state or federal 

court the proper forum to detcnnine undue interference rather than a Board proceeding. As 

noted above, this matter has been pending in state court for over a decade. At this poini, 

resolution is far more likely to come from Board action rather than continued state court 

litigation. Should the Board detcnnine that state court remains the proper forum, however, the 
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W'TA requests that the Board issue specific instructions for that court to follow regarding factors 

it must consider to determine undue interference These factors should include the affect ofa 

crossing on the rail operations such as: (1) safely of operation; (2) number of car movements 

required; (3) dwell time of cars on the I'f; (4) dwell time of ears waiting to move to the I'T, (5) 

service to customers in Wichita; and (6) netwoik fiuidity in the Wichita area on the W'TA. BNSl* 

and UP. 'These factors will guide the parties and assist them in reaching a timely resolution of 

this long-standing state court action. 

If the Board decides to permit a crossing and select the crossing location itself, the 

temporary crossing provides the optimal location because it minimizes the impact on interstate 

commerce while providing a safe crossing location that complies with Kansas law. 

'I'hc temporary cro.ssing minimizx:s disruption to tiaffic on the IT because it is located 

near the end of those tracks. 'Thus, the temporary crossing costs the IT only 250 feet of space of 

useable track ftoin the crossing instead of 500 feel with the Emporia Court proposed (loss of 250 

feet on both tracks). Likewise, the temporary ero.ssing traver.scs only one interehange track, thus 

removing less total track from effective interchange use Thus, placing the crossing at that 

location would reduce I'T capacity by only 4-5 railears, instead of the 18-24 lost from an Emporia 

Court crossing (Exhibit D al 42.3-20) 

Moreover, the temporary crossing would be a far safer option than F Y G*s proposal It 

would provide a broader sight path for automobile traffic and train workers, thus increasing 

visibility and safety for both. (Exhibit D al 42.21-43 11). 'The temporary' crossing would also 

avoid the need to place crossing signs in 25"' Street, thus complying with the MU'TCD and 

promoting safer driving on that road. 

-24-
2080S222V2 



Finally, over the past 3 years, F.Y.G. has substantially improved the portion of their 

property which leads to the temporary crossing A Google Earth image from July 2010 

establishes thai virtually no path existed over the F.Y G. property near the temporary crossing 

(Exhibit M) However, a February 2013 Google Earth Image establishes that overgrown grass 

has been replaced with dirt roads over F.Y.G.'s property, which are comparable lo the public 

25th Street (Exhibit K). For these reasons, the temporary crossing should be made permanent. 

CONCLUSION 

'The Board has exclusive jurisdiction to determine whether F.Y.G.'s demand for a 

crossing is preempted. 'The Board should not rclinquish iisjunsdiction to the District Court, nor 

should It approve of the removal and relocation of track to allow for the installation of a 

permanent railroad cro.ssing based on the undue harm that such a crossing would cau.se to 

intersiaie commerce If the Board finds a crossing neecssar)'. the W'TA proposes that the 

currcnt temporary crossing that has been made available for F.Y.G. lo use for morc than five 

(5) years be made pcnnancnt. In the alternative, the Board should eiiher establish a procedural 

schedule for rceciving evidence to rcsolvc the issue of undue interfercncc or provide specific 

instruction to ihc Disirict Court for addressing ihis issue. 
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Modified Opinion 

No 107,666 

IN THE COURT OF APPEALS OF THE STATE OF KANSAS 

WICHITA TERMINAL ASSOCIATION, BURLINGTON Noin MI-RN & SANTA FE RAILWAY 

COMPANY, and UNION PACIFIC RAILROAD COMPANY, 
Appellants, 

V. 

F.Y G INVES'TMI-NTS, INC., and TREA'ICO, INC , 
Appellees. 

SYLLABUS BY 'THE COURT 

I. 

The Supremacy Clause of Article VI ofthc United States Constitution, which 

establishes the doctrine of fcdeial preemption, invalidates state laws that intci fere with, or 

arc contrary to, federal law. 

2. 

Because federal preemption involves an interpretation of law, appellate courts 

have an unlimited standaid of review. 

3 

Federal preemption is ultimately a question of congressional intent. Express 

preemption occurs when Congress makes its intent known through explicit statutory 

language Implied preemption occurs when Congress does not expressly preempt state 

law, but its intent to do so can be inferred from a statutory or regulatory scheme 
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4. 

The Interstate Commerce Commission Tennination Act (ICCTA), 49 U.S C 

10101 etseq. (2006), created the Surface Transportation Board to regulate rail 

transportation in the United States 49 U.S.C. § 10501(a)(1) (2006). 

5. 

Congress has granted the Surface Transportation Board exclusive jurisdiction over 

the construction, acquisition, operation, abandonment, or discontinuance of railroad 

tracks and facilities Furthermore, Congress has expressly stated that the icmcdics with 

respect to regulation of rail transportation set forth in the ICC'fA aic exclusive and 

preempt other remedies providcd'undci federal or state law 49 U.S.C. § 10501(b). 

6. 

The ICC'fA preempts all state or local laws that may reasonably be said to have 

the effect of managing or governing the opeiations ofa rail canici. 

7. 

States and municipalities may continue to exercise traditional police poweis to 

protect public health and safety so long as the application of such laws or regulations has 

only a remote oi incidental effect on rail transportation. 

8. 

The Suiface'Transportation Board has exclusive juri.sdiction over the question of 

whether a rail can ier should be required to remove existing railroad tiack and construct a 

new track in order to install a permanent railroad crossing at a specific location. It is aLso 

within the exclusive jui'isdlction ofthc Surface 'fransportation Board lo determine 

whether requiring the constniction ofa pcnnaneni laihoad crossing at a specific location 

unreasonably burdens oi intcrfcics with interstate commerce 



Appeol rroin Sedgwick Disti-ici Couil; JOSIEPH DRIi3li:sCA, judge Original opinion filed May 31, 

2013. Modified opinion filed July 2, 2013 Afilrmed in pan, vacated in part, and remanded with 

dircclions 

Jeffrey R. King, of Lathrop & Gage LLP, of Overland Park, and K Paul Day and Doug 

Dalgehsh, of ihe same nrm, of Kansas City. Mis.souri, fur appcllaiiis 

James D Oliver, uf Foiilsion Sicfkin LLP, of Overland Park, and li^an A. I loch, of ihe same 

fimi. of Wichiia. for appellees 

Before PlERRON, P.J., BRUNS and POWELL, JJ. 

BRUNS, J : This is the third appeal in a dispute over access to real property The 

Wichita Terminal Association, Burlington Northern & Santa Fe Railway Company, and 

Union Pacific Railioad (collectively WTA) own and operate railroad tracks in Wichita 

F.Y.G Investments, Inc., and Treatco, Inc (collectively FYG) own real property adjacent 

to the WTA's tiacks. In 2008, the WTA was ordered to provide acccss^—by way ofa 

pcnnaneni railroad crossing—from a public street to FYG's leal property. 

In the present appeal, although the W'TA docs not dispute the district court's 

authonty to require it to install a permanent lailioad crossing to provide access to FYG's 

property, it contends that federal law preempts state courts fiom requiring interstate lail 

earners to remove or reconstruct existing tracks in ordci to install a pcnnancnt railroad 

crossing. Specifically, the WTA aigucs that provisions ofthc Interstate Commerce 

Commission Tennination Act (ICCTA), 49 U.S C. 10101 etseq (2006), prccmpicd the 

remedies ordered by the district court in a journal entry filed on January 25,2012. 

Because we find that federal preemption is applicable to some of the remedies ordered by 

the district court, we affirm in part, vacate in pan, and remand with directions. 



FACTS 

Wichita City Ordinance No. 5436—which was enacted in 1916—grants the W'TA 

the nght to construct, operate, and maintain railroad tiacks along 25th Strcct in Wichita. 

Puisuant to the ordinance, Ihc WTA continues to own and operate two scis of parallel 

railroad tiacks ihui run within a 30-foot right-of-way located south of 25th Street. 

Buriington Northern & Santa Fc and Union Pacific use the tiacks as an inlerchangc to 

move lail traffic'between their rail lines In addition, they tcmporanly stoic railears on ihc 

tracks to facilitate the interchange of rail traffic. 

In 1996, FYG purchased approximately 27 acres of undeveloped land directly to 

the south of the WTA's railioad tracks. After the WTA began repairing its railroad tiacks 

m September 2002, FYG claimed that the WTA was a trespasser. Thcrcaftei, on 

November 6, 2002, the WTA initiated this action, seeking to enjoin FYG from interfering 

with its nght to maintain the railroad tracks. In response, FYG filed a counterclaim 

requesting an easement to allow vehicles to cross the WTA's tracks in order to access its 

prupcity from 25lh Strcct. 

The district court granted summary judgment in favor of the WTA on January 7, 

2004, finding that FYG had no legal right to ingress and egicss across the WTA's lailroad 

right-of-way The distnct court also found that the city oidinancc gave the WTA the right 

to constrtict, operate, and maintain railroad tracks along 25th Strcct On appeal, a panel of 

this court levcrsed the district court's ruling and remanded the case to the district court "to 

determine if an injunction to provide ingress and egress [was] appropriate." Sec Wichita 

Terminal Association v. F. Y G. Investments, Inc., No. 92,132, 2005 WL 824042, '*4 (Kan 

App. 2005) (unpublished opinion) {Wichita Terminal Association /). 



On Fcbroaiy 20, 2007, the district court held an evidentiary hearing on remand. 

Aftci heanng the testimony of several witnesses, the distnct court announced its decision 

on the record. The district court found that 25th Street—although undeveloped—is a 

public street and that the city ordinance required the WTA to provide ingress and egress 

over its railroad tracks to FYG's real property. In addition, the distnct couit announced 

that it was entering a mandatoiy injunction requmng the WTA to eonstruci and install a 

permanent railroad crossing and, in the intenm, to keep a temporary crossing open to 

provide access to FYG's land adjacent to the railroad tracks Following the hearing, the 

distnct court filed a minute order and directed FYG's attorney to prepare a journal entry. 

Because the parties could not agree on the terms of the journal entry, one was not 

filed until August 1,2008 In the journal entry, the district court ordered the W'TA to. 

"consiruct and install, wiiliin 90 days aAer IFYC'sl prcseniatioii lu [the WfA] of sealed 

engineering drawings . , (i) ° pemianent railroad crossing at least 32 feet in width at the 

puini whei%; the cenicrlinc of the dedicated Emporia Court street intcrseeis with the 

railroad iraeks, and (ii) pcmiancni railroad crossing protection in compliance with 

Federal Railroad Administration requirements." 

No appeal was filed from this journal entry, and it became a final ordei of the 

district court. 

On Dccembci 18, 2008, FYG presented the WTA with a set of engineering 

drawings approved by the City of Wichita for the construction ofa permanent railroad 

crossing nt Empoiia Court. Under the terms of the journal entry, the W'fA was obligated 

to complete a permanent railroad crossing at Emporia Couit by March 22, 2009 Because 

work on the project had not commenced as of Apnl 2, 2009, FYG filed a motion for 

ordei to appear and show cause The motion requested that the court hold the WTA in 

contempt for failing to begin work on the Emporia Court crossing and foi failing to keep 

the temporary crossing open as icquired by the journal entry filed on August 1,2008. 
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In response, the WTA moved foi rc'lief from judgment undci K.S.A 60-260(b). In 

the motion, the WTA argued that the insiallation ofa pcnnancnt railroad crossing at the 

Emporia Court location would be impractical, if not impossible, because the placement of 

crossing protection devices would impede the public right-of-way on 25lh Street and 

would violate the Manual on Unifonn Traffic Control Devices (MU'TCD). Moreover, in 

its response to FYG's contempt motion, the WTA also argued that the Surface 

Transportation Board (STB) had express or implied junsdietion to review the matter 

under the ICCTA because a railroad crossing at Empona Court would have a substantial 

impact on interstate commerce 

On June 9, 2009, a different district judge conducted an evidentiary hearing to 

consider both FYG's contempt motion and the WTA's K.S.A. 60-260(b) motion. At the 

hearing, the Judge questioned an employee of Buriington Northern & Santa Fe regarding 

whether the WTA could constmct the Emporia Court crossing in compliance with the 

MUTCD if it icmoved the north track to allow more room foi the placement of crossing 

piotection devices. The judge also questioned the employee rcgaiding whcthci the W'TA 

could install an undeipass or overpass at Emporia Court. 

At the conclusion of the hearing, the district court granted the WI'A's K.S.A. 60-

260(b) motion and denied FYG's contempt motion Specifically, the district couii found 

that "the installation of traffic protection for a crossing over two tracks at Emporiu Court 

is piactically impossible . . . without impeding traffic on the unimproved 25th Street." 

Hence, the district court concluded that the WTA had shown good cause for failing to 

timely construct and install a permanent crossing at Emporia Court. The district court, 

however, rejected the W'TA's suggestion that the peimancnl crossing be placed at the 

location of the temporary crossing because no appeal was taken fiom the journal entry 

filed on August 1,2008 



In a journal entry entered on July 20,2009, the district court ordered the WTA. 

"to eonstnict and install (i) a pennuncni railroad erossing at least 32 feel in width at the 

point where the eenterliiic of the dedicated Emporia Couit Sireet imerseets the railroad 

tracks, and (ii) permanent railroad crossing proiection in compluuiee with all federal, 

stale, and locol luw.s, rcgulatioiis, and ordinances. Tins crossing shall not impede in any 

manner in the public nglit-of-way of 25th Street. \J\vi WTA] must remove the north 

track ill the area ofthc ciossing if that is the only mean.s to eonstnict the crossing and 

crossing protection without impeding 2Slh Street . . ITlie WTAj must construct the 

crossing and crossing protection within 90 days after the entry of IthisJ Journal Entry . . . 

All other provisions of the August 1,2008 Journal Eniry . will i-einain in clTect." 

On the same day the journal entry was filed, the WTA filed an objection to the 

proposed journal entry, arguing that it contained inaccurate statements and failed to 

remedy the problems with the August 2008 journal entry Fuithcr, the WTA argued that 

the district coun exceeded its jurisdiction and authonty because the removal of railroad 

tracks falls undci the exclusive jun.sdiction of the ICCTA The WTA also argued that 

because of its substantial impact on interstate commerce, the ICCTA impliedly 

preempted an order icquiriiig removal ofthc north tiack In addition, the W'TA argued 

that even if the north track were removed, compliance with the MUTCD was not possible 

without placing crossing protection devices that would impede 25th Street. The WTA 

also requested that the action be stayed so that it could "pursue appropriate authonzations 

from the STB before proceeding any furthci with any proposed scenario that would 

require interference with the existing tiacks." It appeals from a leview of the record that 

the court never iiiled upon the objection or the request for stay 

In the second appeal, a panel ofthis court affirmed the distnct court's granting of 

the WTA's K.S.A. 60-260(b) motion "based on the impossibility of the remedy ordered" 

in the journal entry filed on August 1,2008 But the panel reversed that portion ofthc 
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district court's ruling in which it "sua sponte required a remedy [of removal ofa railroad 

track] that was neither proposed by the parties nor supported by the evidence" 

Accordingly, the case was again remanded to the district coun to "give both parties a 

limited time period in which to propose and addicss the options for viably implementing 

the injunction in compliance with the MUTCD, including but not limited to removal of 

the noith track at Empona Couii and/or any other legally compliant cio.ssing " Although 

the panel mentioned the issue of federal preemption, it did not reach the issue in its 

opinion Wichita TerminalAs.sociation v. F.Y.G. Inve.stments. Inc., No. 103,015, 2011 

WL 588505, at *11 (Kan. App. 2011) (unpublished opinion) {Wichita Terminal 

Association if) 

Following the second remand, the original district judge held un evidentiary 

hearing. Following the heanng, the district court entered a journal entry filed on January 

25, 2012, finding that "the most viable option for pioviding access to F.Y.G 's real 

property is removal ofthc north track coupled with the laying ofa new track south of the 

existing tracks." Moreover, the district court found "that removal ofthc north track would 

allow the Empona Court locauon to be built in compliance with tho MUTCD." Ba.sed on 

these findings, the district court ordered that the WTA must "complete construction ofthc 

permanent crossing [at Emporia Court] by April I. 2012." In thu interim, the distnct court 

required the WTA to "keep open the temporary timber crossing at the northwest cornci of 

F.Y.G.'s property.. to provide ingress and egress fiom 25th Sircct to F Y.G 's 

property." Once again, the issue of federal piccmption was not decided. 

Subsequently, the WTA filed a timely notice of appeal. 



ANALYSIS 

Contentions of the Parties. 

In the present appeal, the WTA contends that the ICC'fA preempted the remedies 

ordered by the district court on January 25, 2012 Specifically, the WTA argues that the 

ICCTA places the construction and removal of laili-oad tiack under the exclusive 

jurisdiction the STB. Moreover, the W'fA contends that the remedies impo.scd by the 

disirict court unreasonably burden interstate commerce The WTA, however, does not 

challenge the district court's jurisdiction to require it to provide access to FYG's real 

property from the adjacent public street 

In response, FYG makes three arguments. First, FYG contends that the WTA did 

not timely raise federal preemption as a defense. Second, FYG aigucs that even if the 

issue of federal piccmption was raised in a timely manner, it is not a justification for the 

WTA to deny hYG's previously determined nght of access lo a public street. 'Third, FYG 

contends that the distnct court's order was reasonable because the Emporia Court location 

is the most viable option for a permanent railroad cro.ssing and that the crossing can be 

constnicicd in compliance with the MUTCD. 

Federal Preemption of State Law 

The Supremacy Clause of Article VI ofthc United States Constitution establishes 

the doctrine of fcdeial prccinption* 

"This Constiiution and the Laws ofthc United Slates which shall be made in Pursuance 

thereof,.. shall be the supreme law of the Land, and the Judges in every Sinie shall be 



bound thereby, any Thing in ihe Constiiution or Laws of any State lo the Conlniry 

notwiihstanding" U.S. Const art. VI, el 2 

"Simply put, the Supremacy Clause invalidates stale laws that interfeic with, oi 

arc contrary to, federal law." Board of Miami County Comm'rs v. Kama Rail-Trails 

Conservancy, Inc., 292 Kan 285, 294. 255 P.3d 1186 (2011) In dctcnnining whether 

federal preemption is applicable in a given case, wc must look to "the language ofthc 

pre-emption statute and the 'statutoiy framework' surrounding it." Medtronic. Inc. v. 

Ao/i/-, 518 U.S 470,485-86, 116 S Cl. 2240, 135 L. Ed 2d 700 (1996). Accordingly, 

because federal picempiion involves an interpretation of law, our review is unlimited. See 

Zimmerman v. Board of Wabaunsee County Comm'rs, 289 Kan. 926, 974-75, 218 P.3d 

400 (2009); see also Northern Natural Gas Co v. ONEOK Field Services Co.. 296 Kan. 

906,Syl.1| l8 ,296P.3d 1106(2013) 

'The Kansas Supreme Court has identified several categories and subcatcgones of 

federal prccinpiion: 

"Broadly speaking, a preemption analysis divides into two principal categories, 

express and implied prccmption. Implied preemption is further divided into two 

analytical subcategories field preemption and conflict preemption Then, yet a third 

sirala ofanalytical subcategories is used when examining claims uf conflict preemption* 

per .se conftiei and obstacle preemption [Citations omitted ] Even though it is analyiieally 

helpful to consider the relaiionship of these categories, it must be remembered ihat these 

analytical categories are not 'rigidly distinct' English^ 496 U S. at 79 n 5 For example, 

'field pre-emption may be understood as a species of eonllict pre-emption- A btaie law 

that falls within a pre-empted field confiiets with Congress' intent (either express or 

plainly implied) to exclude state regulation.' Engli.\h, 496 U.S ai 79 n.S." Board of Muimi 

Coumy Comm'rs, 292 Kun at 294-95 

Express preemption is applicable "when Congress makes its intent known through 

explicit statutory language." 292 Kan at 295 (citing English, 496 U.S. at 79). On ihc 
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other hand, implied preemption is applicable "when Congress docs not expressly preempt 

state law, but ils intent to do so can be inferrcd from a statutory or rcgulatoiy scheme" 

292 Kan at 296 (citing English, 496 U.S al 79) Thus, federal preemption is ultimately a 

question of congressional inicnt See Clpollone v Liggett Group. Inc., 505 U.S. 504, 516, 

112 S. Cl. 2608, 120 L. Ed 2d 407 (1992). 

In the present appeal, the WTA argues both express and implied preemption. 

Although the WTA asserts that the ICCTA expressly piccmpts state law regarding the 

removal and reconstrticiion of railroad tracks, il concedes that federal law docs not 

expressly preempt the resolution of railroad crossing disputes by state courts 

Nevertheless, it argues the congressional intent to preempt state courts fiom entering 

orders that would place an unreasonable burden on inicistaic commerce can be infciTcd 

from the language ofthc ICCTA 

Interstate Commerce Commission Termination Act 

Congress enacted Ihe ICCTA in 1995 The ICC'TA abolished the Interstate 

Commeicc Commission (ICC) and created the S'TB to regulate rail transportation in the 

United States. 49 U.S.C. § 10501(a)(1) (2006). Prior to the adoption of the ICCTA, there 

was confusion regarding the roles of federal and state governments to regulate railroads. 

Hence, the ICCTA was enacted "to reflect the direct and complete preemption of state 

economic regulation of railroads." H.R. Rep. 104-311, at 95-96 (1995). 

The ICC'TA provides that the junsdietion ofthc S'TB over: 

"(I) iransportaiion by rail earners, and the remedies provided in this pari with 

respect lo rates, classificaiions, rules (including car service, iniei-change, and other 

operating rules), practices, routes, .services, and facilities uf such ctuneis, and 
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(2) the construction, acquisition, operation, abandonment, or disconiinuance of 

spur, indusiiial, team, bwiiehing, or siide tracks, or facilities, even if the tracks are located, 

or intended lo be located, entirely in one State, is axclii.sivc." (Bmphasis added.) 49 

U S.C. § 10501(b). 

Furthermore, the ICCTA contains an express preemption provision, which states: 

"Except a.s otherwi.sc provided in this part, the remedies provided under this part with 

respect lo regulation ofrail transportation are cxchaive and preempt Ihe remedies 

provided under Federal or State law" (Emphasis added.) 49 U S C. § 10501(b) 

Accordingly, "congressional intent is clear, and the preemption of tail activity is a 

valid cxcicisc of congressional power under the Commerce Clause." City of Auburn v 

U.S. Government, 154 F.3d 1025, 1031 (9lh Cir. 1998). "If a railroad line falls within [the 

ICCTA's] jurisdiction, the STB's authonly over abandonment is both exclusive and 

plenary." Railroad Ventures. Inc v. Surface Transp. Bd, 299 F.3d 523, 530 (6th Cir. 

2002) In other words, "Congress has delegated to the [STB] exclusive jurisdiction to 

regulate 'tiansportation by rail caniers' and 'the construction, acquisition, operation, 

abandonment, or discontinuance' ofrail facilities . with the instnietion that the agency 

'ensure the development and continuation ofa sound rail transportation system' [citation 

omitted]." City of South Bend. IN v. Surface Transp. Bd., 566 F.3d 1166, 1168 (D C. Cir. 

2009). 

In Emerson v Kansas City Southern Ry. Co., 503 F.3d 1126, 1130 (lOlh Cir. 

2007), the United States Couit of Appeals for the 'Tenth Circuit stated: 

"'[T]he eoun.s have found two broad categories of state and local actions to be preempted 

regardless of the context or lalionale for the aciion. The first is any Ibnn of state or local 

perniiiiing or preelearance that, by its nature, could be used to deny a railroad the ability 

lo conduct some part of its operations or to proceed with activities thai the Board has 

aulhorized. 
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"'Second, there can be no state or local regulation of matters directly regulated by 

the Board—such as the construeiion. opeiaiion, and abandonment ofrail lines (sec 49 

U S C §§ 10901-10907), railroad mergers, line acquisitions: and other forms of 

consolidation {see 49 U S.C §§ 1132 M1328); and railroad rates and .service {see 49 

U.S.C.§§ 10501(b), I0701-I0747. 1110I-I1I24).'" 

Moreover, the Kansas Supreme Court has recognized that "there arc areas related 

to railroads and the possession and u.se of railroad right-of-way where Congress expressly 

preempts state law," noting-

"[1']hc federal regulation of railroads . . . is both pervasive and comprehensive Sec, eg. , 

Chicago & N IV Tr. Co v Kalo Biick & Tile Co., ASOXJS 3 I I .318 . I01S Ct . l l24 ,67 

L Ed 2d 258 (1981) Numerous court decisions recognize that Congress has exercised 

preemptive, if not exclusive, power to regulate the railroads See, e g , Norfolk A Western 

R. Co V Tram Dispatchers, 499 U S 117, 128, 111 S Ct. 1156. 113 L. Ed 2d 95 (1991) 

(Congress' intent to exempt railroads from aniiiriLSt laws and all other laws, including 

.state and municipal laws, was 'clear, broad and unqualified'). Chicago & N.W Tr Co., 

450 U S at 320 (ICC's [now STB's| abandonment authority is 'plenary' and 'exclusive'); 

Missouri Pacific R R. Co v Stroud, ICH U S 404,408,45 S. Ct. 243. 69 L Ed. 683 

(1925) (Congicss' acts coiiecniing interstate commerce aie 'supreme and exclusive'). 

"In addition, through other legislation, Congress has exercised federal auihority 

over railroad right.s-of-way when posses.sed for railway purposes For example, the STB 

preemption siatuie provides that the STB's jurisdiction QVQX 'the construction, acquisition, 

openilion, abandonment, or <lisconiinuancc of spur, industrial, team, switching, or side 

tracks, 01 facilities., is exclusive'49 U S C § 10501(b) (2010). This provision 

continues with tin express suitemcnt of preemption- '[T]hc remedies provided undei this 

part with respect to regulation ofrail iiansportaiion are exclusive and preempt the 

remedies provided under Federal or State law' 49 U.S.C. § 10501 (b) " Hoard of Miami 

Coumy Comm'r.s, 292 Kan. at 295-98. 
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As such, it is apparent "that a state or local law that permits a non-federal entity to 

restrict or prohibit the operations ofa rail earner is preempted under the ICCTA." Norfolk 

Southern Ry Co v City of Alexandria, 608 F 3d 150, 158 (4th Cir. 2010). But states and 

municipalities "may excicisc traditional police poweis . . . to the extent that the 

regulations pioicct public health and safety, arc settled and defined, can be obeyed with 

reasonable certainty, entail no extended or open-ended delays, and can be approved (or 

rejected) without the exercise of discretion on subjective questions." Green Mountain 

R.R Corp. V Vermont, 404 F.3d 638, 643 (2d Cir. 2005). Therefore, the ICCTA 

"preempts all state laws that may reasonably be said lo have the effect of managing or 

governing rail transponation, while permitting the continued application of laws having a 

more remote or incidental effect on rail tiansportation." Adnan dc BlLssfield R Co v 

Village ofBhssfield. 550 F 3d 533, 539 (6th Cir. 2008) 

Application of ICCTA 

FYG argues that the WTA waived its right to as.sert federal prccinption as a 

defense Based on our review ofthc record, however, we find that the W'TA timely 

asserted that the STB has cxcliLsive jurisdiction over the removal of railroad track. As 

noted in Wichita Tei minal As.sociation U, it was the district judge handling the hearing 

held on June 9,2009, who .;//(7 .v/;o/r/£f raised the po.ssibility of removing the north railroad 

track to accommodate the constniction ofa crossing at Empona Court. As such, the panel 

in Wichita Tei minal As.sociation II found that "the district court abused its discretion in 

ordering removal ofthc track" and it reversed "thai portion of the [July 20, 2009] order in 

which the district court sua sponte ordered a remedy that was neither proposed by the 

parties nor supported by the evidence " 2011 WL 588505, at *6, 11 

A review of the record revctils that counsel for the WTA immediately questioned 

the district court's authority to order the removal of railroad track when the judge fiist 

raised this issue at the hearing on June 9, 2009 In addition, the WTA filed an objection to 
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the proposed journal entry following the hearing on the grounds that the district court 

exceeded iisjunsdiction and authority because the removal of railroad tracks falls under 

the exclusive jurisdiction ofthc S'TB as set foith in the ICCTA. Furthennorc, the WTA 

expressly prcscnicd the issue of STB juiisdiction to a panel ofthis court in Wichita 

Terminal Association II. In particular, the WTA argued in the second appeal that the 

remedy ordered by the distnct couil was "preempted by the ICC'TA because it forces 

abandonment ofthc track and results m an unreasonable burden on interstate commeicc." 

2011 WL 588505, at ""6. Although the panel in Wichita Terminal A.ssociation //did not 

reach the issue, we conclude that the WTA timely asserted and therefore preserved the 

issue of federal prccinption. 

As indicated above, the ICCTA expressly grants exclusive jurisdiction to the STB 

over "the construction, acquisition, operation, abandonment, or discontinuance" of 

railroad tracks 49 U S.C. § 10501(b)(2). Likewise, 49 U S C § 10903(d) (2006) requires 

. the approval ofthc STB before an intci state rail earner can be lawfully abandoned. "In 

general, this abandonment licensing rcquircmcni applies to all canicr lines, including 

both 'main' lines and 'branch' lines . . . ." Joseph R Fox—Petition for Declaratory Order, 

2009 WL 1383503, at *2 (S.T B. 2009). Fuithennore even a i-ailroad uack "excepted 

under 49 U.S.C. 10906 fiom the need to obtain Board authority for ihe constniction, 

abandonmunt, oi operation, is nevertheless subject to the Board's junsdietion and is not 

subject to state oi local regulation " 2009 WL 1383503, at *3, sec also United Ttansp. 

Union v. Surface Transp Bd, 183 F.3d 606, 612 (7lh Cir. 1999). 

In Port City Properties v. Union Pacific R Co , 518 F.3d 1186, 1188 (10th Cir. 

2008), the Tenth Circuit noted that 49 U S.C § 10906 provides that "the STB has no 

authonty over the regulation of spur and industiial tracks as opposed to main railroad 

lines." But "[t]hat authority is lefl entirely to railioad management who may contract 

services as they sec fit "518 F.3d at 1189 "In sum, Congress granted exclusive 

jurisdiction to the STB over the construction, operation, and abandonment of spur or 
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industnal lines, Iheicby precluding state regulation" and "then withdrew regulation of 

such lines from the STB leaving their management solely to the respective lailioads "518 

F 3d at 1189. 

In Union Pacific Railroad Company—Judgment with Order, 2001 WL 1396718 

(S.T B 2001), the STB held that a city could not require a lail canicr to remove tiacks 

without filing an application foi adverse abandonment. In reaching this holding, the S'TB 

noted that "[tjhe board and the courts have consistently hcUl that such local regulation [of 

railroad earners] is precluded." 2001 WL 1396718, at *3 (citing New Orleans Terminal 

Company v Spencer, 366 f 2d 160, 163-64 [(5th Cir. 1966]) (an ordinance requiring the 

removal of railroad crossings was uncnfoiceable); City ofDes Moines. Iowa v. Chicago 

dc N. W Ry. Co., 264 F.2d 454,457-60 (8ih Cir. 1959) (city could not oii.st a lail earner 

from using streets without abandonment nuthorily) 

Although it IS unfortunate that this action must be further delayed, wc arc 

obligated to conclude as a matter of law that the STB has exclusive juiisdiction over the 

question of whether the WTA should be required to remove the north track and to 

construct a new track south ofthc existing tracks'Accordingly, we vacate those portions 

of the journal entry filed on January 25, 2012, which purport to require the "removal of 

the north track coupled with the laying ofa new track south ofthc existing tracks " We 

also conclude that it is within the exclusive jurisdiction of the STB to dctcimine whether 

constnicting a permanent railroad crossing at Empona Court is impossible or would 

unreasonably burden inlcistatc commcree—even with the relocation of noith track—as 

the WTA contends. 

Under the ICCTA, a tail earner or a third patty may file a pciilion seeking a 

declaration of abandonment ofa railroad track. Sec Modern Handcraft. Inc , 363 l.C.C. 

969,971 (1981) (adjacent landowner has standing to bring advcisc abandonment action). 

During oral argument, counsel for the Wl'A represented that his client was willing to file 
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an application with the S'fB for determination ofthc i.ssues within its jurisdiction. 

Because the WTA has been under an ordci to provide access to FYG's teal property by 

installing a permanent railroad crossing at Empona Court for several years, wc believe it 

is appropriate for the WTA to inmate an action before the STB to obtain a determination 

of those questions within the STB's jurisdiction. Of course, if FYG would prefer to 

commence an adverse abandonment action in the STB, it may do so. 

"In the case of an 'adverse' abandonment pioeecding—one brought by a party othci than 

the eaiTicr whose operating authority is at issue—[a] finding that the public convenience 

and necessity do not require. operaiion uf the track by the carrier in question removes 

[ihe STB's] exclusive and plenary jurisdiction as a regulatory obstacle to abandonment, 

ihereby enabling ihe parties lo undertake other legal remedies . . Where no overriding 

federal interest exists, Iihe STB] will not allow [its| jurisdiction to be ti.sed to shield a 

carrier from ihe legitimate processes of stale law [Ciiation omitted.|" CSX Corporation 

and CSX Traiusportalion. hic —Adver.\e Ahaiulonmem Application, 2002 WL 127074, at 

•4 (S T U. 2002). 

Thus, the STB may impose appropnaie remedies and/or decide if "removal of [its] 

jurisdiction as a shield against state law is in the public interest." 2002 WL 127074, at *4 

Finally, wc have no rcason to dispute the district court's conclusion that "the most 

viable option for providing access to F.Y.G.'s real property is removal ofthc noith track 

coupled With the laying ofa new track south of the existing tracks " Moicovcr, wc have 

no rcason to dispute the distnct court's conclusion "that removal of the north track would 

allow the Empona Court location to be built in compliance with the iMUTCD." Based on 

our review ofthc record, wc find that substantial evidence supported both of these 

conclusions. 'To enforce such a remedy, however, the S'TB must either relinquish its 

jurisdiction to the distiict court or approve ofthc removal and rcconstniction of track to 

allow for the installation ofa peimancni railroad crossing at Empona Court. 
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CONCLUSION 

Accordingly, wc remand this case to the district court and direct it lo enter an 

order requiring the W'TA to file an application with the S'TB to rcsolvc any issues 

conccining the STB's junsdietion no latei than 60 days following the issuance ofa 

mandate from this court. Until the STB has completed its review, the district court shall 

retain jurisdiction to enforce its order requiring the WTA to keep open a temporary 

crossing over its railroad tracks in oidei to provide reasonable access from 25th Strcct to 

FYG's real property. 

Affirmed in part, vacated in part, and remanded with directions. 
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IN THE ElGlTfEENTII JUDICIAL DIS'TKICT ' ' ^^ 
DIS'TRICT COUR'T, SEDGWICK COUNTY. KANSAS Zflj] \ijr y 

CIVIL DEPAiri'MENT ' ^ ' f̂  S US 

WICHITA TKRMINAL ASSOCIATION, 
BURLING TON NOR'TIIKRN & SANTA FK 
RAILWAY CO.MPANY nnd UNION PACIFIC 
RAILROAD COMPANY, 

I'lainlilTs, 

F.Y.G. INVESTMENTS, INC., and TREATCO, INC., 

Defendants. 

" ''-'''r.r.S 

Case No. 02 C 3688 

COPY 
Pursuant to K.S.A Chapter 60 

ORUIi:R ON THIRD REMAND 

Defendant I* Y G. Invcsimenis, Inc. seeks enforcement of us nght of access to 25ih 

Sucei in Wichita from its 26-acrc property just cast ofthc inicrseciion with North Broadway 

Access is blocked by two side, railroad tracks owned and operated by the Wichila 'Terminal 

Association, Burlington Northern Santa Fe Railway Compiiny, and Union Pacific* Railway 

Company (together, the "WTA"). 

On July 2, 2013 the Kansas Court of Appeals entered its Modified Opinion on the 

thud appeal ofthis case. After the second appeal, this couit had heard evidence and entered 

Its judgment on January 25, 2012. F.Y G.*s nght of access had been previously est:iblishcd 

by final judgment, ordering ihc crossing to be provided at the platted location of Emporia 

Court Suect, and on remand after the second appeal, the coun was directed to consider again 

whether the crossing should be afforded at the Empona Court locution After hearing the 

EXHIBIT 
B 



evidence ihis court dcteimincd that the alternate location proposed by the Railroads was not 

viable and that: "the inosi viable option foi providing access to F Y G 's real property is 

removal ofthc noith track coupled with the laying ofa new track south ofthc existing 

tracks" This Court further concluded "that rcinoval ofthc north track would allow the 

Empona Court location to be buili in compliance wiih the MUTCD." On the third 

appeal, the Court of Appeals found that the court's conclusions were supported by 

substantial evidence, and affirmed tlic judgment in part. Memorandum Opinion, p. 17 'The 

Court of Appeals fuilhci concluded that "[i]o enforce such a remedy, however, the S'TB 

must either relinquish us jurisdiction to the district court or approve of ihe removal and 

reconstruction of track to allow foi the installation ofa permanent railroad crossing at 

Emporia Court.'* Id 

11ic Court of Appeals fell il was "obligated to conclude as a matter of law that the 

STB has exclusive junsdietion over the question of whether the WTA should be requircd 

to remove the north track and to construct a new track south of the existing uacks.'* 'fhe 

Court of Appeals therefore vacated "those portions of the journal eniiy filed on Januai^' 

25,2012, which purport to require the 'removal of the north track coupled with the laying 

ofa new track south ofthc existing tracks "' Memorandum Opinion, p. 16. 'The Court of 

Appeals further found that the Surface Transportation Board has jurisdiction to determine 

thai construction ofa crossing at Emporia Court "is impossible or would uiiicasonabty 

burden interstate commeicc—even with the relocation of north track—as the WTA 

contends " 

Accordingly, this court's judgment of January 25, 2012, is affirmed except with 
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respect to the remedy ordered in Paragraph 4, and this Court hereby complies with the 

mandate of the Court of Appeals by entering its Order as follows: 

WTA is hereby required and directed to file an application with the STB to rcsolvc 

any issues concerning the STB's jurisdiction no later than October A, 2013. Until the STB 

has completed ils review, this court shall retain jurisdiction to enforce its order requiring 

the WTA to keep open a temporary crossing over its railroad tracks in order to provide 

reasonable access from 25th Street to FYG's real property. 

Bach ofthc parties is dircctcd to file with this court, on or before January IS, 

March IS, June 15, and September 15 of each year until the STB proceeding (including 

any judicial review thereof) is completed, a report on the status ofthc STB proceedings. 

IT IS SO ORDERED. 

Approved by: 

LATHROP & GAGE LLP 
2345 Grand Boulevard, Suite 2200 
Kansas City, MO 64108-2618 
Phone:(816)292-2000 
Fax:(816)292-2001 

By: 

. ; ^ ^ -

•ihRFPH BRIBIESCA 
Hon. Joseph Bribiesca 

' K. Paul Day, #16964 
Attorneys for the WTA 

/ ^ > ^ . 



FOULSTON SIEFKIN LLP 
1551 N Waterfront Parkway, Sic. 100 
Wichita, Kansas 67206 
316.267 6371 phone 
316267 6345 fax 

By \̂ MiffK A - t W ^ 
WyauKv Hoch, #11747 
Attorneys for Defendants 
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IN THE EIGHTEENTH Jl>DICIAL DISTRICT COtJRT 
DISTRICT COURT, SEDGWICK COUNTY, KANSAS 

CIVIL DEPARTMENT 

WICHTTA TERMINAL ASSOCIATION, 
BURI.TNGTON NORTHERN £ SANTA FE 
RAILWAY COMPANY and UNION 
yACTFIC RAILROAD COMPANY, 

PlaintiCIs, 

vs . 

FYG INVESTMENTS, INC. and 
TREATCO, INC., 

Defendants. 

Case No. 02 CV 3688 

TRANSCRIPT OF BENCH TRIAL 

Proceedings had and entered oC record betore the 

Honorable Joseph Bribiesca, Judge of Division 22 of the 

IBth Judicial District, Sedgwick County, Kansas, at 

Wichita, Kansas on November 21, 2 011. 

APPEARANCES: 

The Plainciffs, Wichita Terminal Association, 

Burlingiion Northern £ Santa Fe Railway Company and Union 

Pacific Railroad Company, appeared by and chrough its 

attorneys, Mr. K. Paul Day and Mr. Jeffrey R. King, of 

Lathrop & Gage, LLP, 234 5 Grand Boulevard, Suite 2 200, 

Kansas City, Missouri 64108-2618. 

The Defendant, FYG Investments, Inc. and 

TreatCo, Inc., appeared by and through its aLLorncy, Mr. 

Wyatt Hoch, of Foulscon Siefkin, LLP, 1551 N. Wauerfront 

Parkway, Suite 100, Wichita, Kansas 678206-44 66. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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A. 

Q. 

A.. 

Q. 

struck by the -- the car, or if a car man is on --

riding on the side of the car, which in this area they 

wouJd be. 

So WTA or BNSF employees actually hang on the side of 

these cars as they move across the interchange? 

Yes. . 

And one of the reasons for that clearance issue is to 

protect the trainmen from hitting the sign --

Yes. 

- - on a moving t r a i n , cor rec t? 

Yes, s i r . 

All right. Sorry I got side-tracked there, but I want 

to talk to you about industry standards for placement 

of these signs. We talked about the requirements 

under the MUTCD. Are there also separate industry 

standards with regard to how close these signs can be 

to the tracks? 

Yes. 

Have you done any consulting work for BNSF and UP? 

Yes, I have. 

What kind of consulcing work have you done for them'' 

On different crossing concerns, on crossing closings, 

on difficult crossings, on what type signals to 

install, and involved in quiet zones. 

Okay. Would thai, include determining how far under 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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these indust-ry standards these signs should be from 

che tracks? 

Yes, what's the best location for the signage. 

All right. MUTCD is 12 feet. What is the industry 

standard with regard to che distance a crossbuck needs 

to be from a set of railroad tracks? 

It's -- normally, it's 15 feet from the near rail — 

All right. 

-- the* post would be set i n the ground, 15 feet from 

the near rail, where the post would be set in the 

ground. 

All right. Now, earlier you talked about these yield 

signs being installed next Lo or underneath the 

crossbucks; you remember that testimony? 

Yes. 

Is there a new requirement under the MUTCD that a 

yield sign, in conjunction with a crossbuck sign, has 
t 

to comply with the 15-foot industry standard rather 

than the 12-foot MUTCD standard? 

Yes. First of all, there's the new requirement in the 

2009 Edicion was to shall -- a crossbuck shall have 

cither a yield sign or a stop sign placed either on it 

or beside it, depending on the circumstances. And 

then if it -- if it is either one of those signs, and 

the default is the yield sign if no' decision is made, 
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Q. 

A. 

Q. 

A. 

Q. 

A. 
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A. 

Q. 

A. 

Q. 

A. 

then they -- chose need to. be 15 feet from a near 

rail . 

Let me hand you what I've marked as Plaintiffs' 

Exhibit 13. You recognize that photograph' 

Yes. 

What IS it? 

Those -- that's a photograph taken yesterday showing 

the IS-Ioot cone where the -- the crossibuck would be 

located and'the yield sign. 

Did you take the photograph? 

Yes, I did. 

And was I with you yesterday? 

Yes, you we re. 

Is that my car in the photograph? 

Yes. That's your brand new car. 

MR. DAY: Judge, I'd offer Plaintiffs' 

Exhibit 13. 

THE COURT: Any. objection? 

MR. HOCH: No, sir. 

THE COURT: All right. Plaintiffs' 13 shall 

be admitted. 

(By Mr. Day) The -- as you face the photograph, the 

cone nearest the tracks, what measurement is that from 

the rail? 

The cone on the left is 15 feet from che near rail. 
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And the cone on the right? 

Seventeen feet. 

And why did you put a cone 17 feet from the rail' 

We 11, that second cone would depict if -- you can't 

just put a crossbuck out there in that roadway, 'cause 
r 

it's not going to last very long. So my. 

recommendation if a crossing went there, that that 

second cone would depict where the edge of the curb 

would be, 'cause the curb would need to be constructed 

alongside that -- that track. 

Why do you need a curb? 

WeJl, the requirement for -- on the crossing for tho 

crossbuck would have -- it needs to be two — roughly 

i:wo feet iihrce inches from the odgc of the crossbuck 

sign to the face of the curb. So that when a motorist 

would bo going across the crossing, there --. you know. 

if they're up against a curb, their side mirror is not 

going to hit the -- the crossbuck. And in this case. 

even though the crossbuck would be flat, you know, 

thdL you'd see as -- coming on 25th Street, say, if 

you were approaching on the eastbound lane, you'd need 

also two feet away from the crossbuck so that your 

rear view -- or your outside mirror would not hic the 

crossbuck, so it needs to be out there, you know, cwo 
1 

feet away from the curb. 
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• Okay. Exhibi t -- Plaintiffs' Exhibit 13, under the 

MUTCD 'requirements with regard to yield signs and with 

regard to industry standards, you're at the location 

of the Emporia Court crossing, che crossbuck and yield 

sign is basically in the middle of 2 5th Street, isn' t 

it? 

Yes. 

Is that hazardous? 

Yes. 

Why is it hazardous? 

Well, it's going co be sitting out right in the middle 

of a roadway, and people are not going to know where 

to -- to drive around it, how is it protected. You're 

going to put barriers around it, it would be in an 

island out there and all by itself for -- between i t 

and the yield sign. 

Generally not appropriate to put warning signs out in 

the middle of a public road? 

No. 

Let me hand you what I've.marked as Plaintiffs' 

Exhibit 3-A. Take that back. 3-A is the blow-up. 

Let me hand you what I've marked as Plaintiffs' 

Exhibit 3. What is -- or I should say, what are 

Plaintiffs' Exhibit 3 and Plaintiffs' Exhibit 3-A? 

It -- this -- this is the drawing that was provided by 
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under-industry standards, 25th Street has to be moved 

some distancetothe north? 

Yes. 

How far? 

It's approximately 20 feet. 

Okay Do you know what the 250-foot rule is under in 

the railroad industry? 

Yes. It's a site distance obstruction rule that 

requires railroads to keep vegetation and any debris, 

material back 250 feet from the crossing as well as 

any stored railroad cars from the edge of the crossing 

back 250 feet in each direction 

All right Did you measure the length of the IT 

tracks --

Yes. 

— along 25th Street? 

Yes . 

How did you measure 'em? 

I had a roller wheel. 

A what? 

Roller wheel. Measuring wheel 

How does that work? 

It's -- you -- just has a little wheel, and you roll 

It, and it measures the feet by actually inches and 

records ic in footage. 
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All right. And how.long is the interchange? 

Well, from switch to switch, it's probably close to a 

thousand feet, from Lhe west switch to the cast 

switch. What I was looking at were the -- kind of 

the -- the clearance areas where Lhe -- the -- the 

track -- where the two tracks come together, they 

would be fouling each other, so that you couldn't set 

a car closer on one track to that close enough to the 

switch, because it would interfere with -- get too 

close to the second track as it angles in towards it. 

Utilizing Plaintiffs' 3-A, can you illustrate that for 

the Court? 

Well, at this -- let's just say at the west end where 

the switch comes off, you can't put these cars up real 

close to the switch, because they'll hit each other. 

And it was about — probably a distance of, I'm just 

guessing from there, maybe 125 feet from the switch 

before the first clearance would be obtained where you 

could set that car. So to answer your first question. 

from the clearance point there on the west end to the 

east end was right at 850 feet. 

All right. And if there is a crossing, Emporia Court 

crossing as shown on Exhibit 3-A, if that's 

constructed, how does the 250-foot rule work? 

Well, anything from this edge of Lhe crossing 'in each 
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direction, 250 feet back here and 250 feet to the 

cast, will have to be kept clear when they come in and 

store cars. 

And that's so motori sts who could be making a right or 

left onto Emporia Court can see down the tracks and 

make sure a train is not coming' 

Thau's correct. 

The law in Kansas is that the distance must be 

reasonable --

Yes. 

-- by Kansas statuce. Do you have an opinion, based 

on your training and experience, work history, what is 

a reasonable distance that cars should be moved back 

from the crossing? 

Well, It's going to vary on your speed of your trains. 

but 250 is a good minimum distance for the crossing 

such as this and speeds that would be a good distance 

to have it cleared. If you're at a higher speed, then 

you're going to need more of a visibility. 

Okay. If the train speeds at this location, 250 feet. 

you think, is reasonable? 

Is adequate, yes. 

All right. Is that the law m other states? 

Yeah -- mostly it's 250. There's some exceptions 

where it's -- some states have a little bit longer. 
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A. 

All right. When you measured the length of the 

interchange track at clearanee points at 850 feet, 

were you able to make a calculation as to tho storage 

capacity of those two tracks with regard to rail cars? 

Yes 

And how did you do that? 

Well, really went from the center of the roadway, 

which the roadway is going to be 41 feet wide, so it 

went to the middle, and the crossing service would 

have to be two feet outside of that roadway, so it's 

roughly -- T took 25 feet from the center of the 

roadway, added that to 250 feet, so you got 275 feet, 

both east and west down the tracks. 

And what -- what did you come up with — well, what 

did you assume to be the car length? 

The rail cars that are generally used on their grain 

and hoppers would be tank cars, would be roughly 60 

feet long . . 

Are you familiar with the various industries that are 

served by the interchange track? 

Well, there were mostly grain and -- and then there's 

scrap metal and different cypes of -- mostly grain 

-elevators . 

What kind of rail car service, those types of things? 

Those would be hopper cars and tank and --
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Sixty-footers? 

Yes, generally. 

What was the car capacity of Lhe entire interchange. 

based on your calculation --

About --• 

-- both tracks? 

About 30 cars. 

Thirty cars in total, so 15 cars on each track? 

Well, 13 on the north, 15 on the south. 

And that's because of the clearance --

Yes 

-- point issue we talked about earlier where the 

tracks come together? 

Yes. 

And assuming the Emporia Court crossing is installed 

at the location proposed by the defendants, how does 

that impact the rail car storage capacity of those 

tracks? 

That basically wipes out 18 storage cars, cars uhat 

would be stored there, can only have room for 12. 

About a 60 percent reduction? 

Yes. 

And how would such a loss of storage capacity impact 

switching operations on the BNSF and WTA? 

MR. HOCH: Excuse rne. Objection, 
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foundation.. 

THE COURT: Sustained 

(By Mr. Day) You're familiar with the location of the 

temporary crossing? 

Yes. 

Spoke about that earlier. Assuming that is made the 

permanent rail crossing for access to tho land where 

Emporia Court- is proposed, how does the 250-foot rule 

work there? Do you understand my question? 

Yeah. It applies the same. You need 250 feet 

clearance from the edge of the crossing, and che car 

storage, then, the switch is just to the west there, 

and on the north track, I chink you'd lose maybe 

one -- one car, and on the south one probably three, 

maybe, maybe four. So if the crossing were there. 

instead of having 30, they would have either 25 or 26 

spots for storage. 

Okay. We lose some space, but not near as bad if it's 

in the middle? 

My opinion, they could live wiLh that. 

Okay. Now, last thing I want to talk to you about. 

Mr. Mooney, is track remova1. Based on your analysis. 

would removal of a section of the north track solve 

the clearance issues we've talked about under the 

MIJTCD and industry standards? 
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No-

Why' 

You'd still have the same for uhe south track. 

Okay. And would you still have, based on the 15 foot 

and the 17-foot rule, warning devices in the public 

thoroughfare of 25th Street, if it's not realigned? 

Yes. 

Is that a safe situation? 

No. It would not be. 

Is it hazardous? 

Yes. 

(Mr. Day confers with Mr. King.) 

MR. DAY: Judge, I think that concludes my 

examination. I'll pass che witness to Mr. Hoch. 

THE COURT: All right. Cross? 

MR. HOCH: Thank you. Judge. 

CROSS-EXAMINATION 

MR. HOCH: 

Good morning, Mr. Mooney. 

Good morning. 

Want CO make sure that 1 understand what your 

understand!ng is of how these two tracks along the 

south side of 25th Street are used by uhe railroads. 

Are these two tracks used as an interchange between 

the Burlington Northern main line, which runs up and 
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1 Q. Have -- have you done any study as to whether the 

2 railroads could build another trdck to the 50Ui.h of 

3 the currcnt crack location, Lake ouL the north track? 

4 Tlir. COURT: Would you have the witness hold 

5 that exhibit up so I can conceptualize what you're 

6 talking about' 

7 MR. HOCH: Absolutely. 

8 THE COURT: Thank you 

9 Q. (By Mr. Hoch) My question, Mr. Mooney, is whether 

10 you've made any study to figure out whether another 

11 track could be built to the south of the current south 

12 track to put cars on when the north track is taken out 

13 and abandoned? 

14 A. No. I have not. 

15 Q. Did you cvor visit with anybody aL the railroads about 

16 that possibility? 

17 A. No. 

18 Q. Do you know whether anybody at the railroads has ever 

19 asked from the landlord whether they could get a 

20 right-of-way to build another segment of crack along 

21 there? 

22 A. No. 

23 Q. Are you aware, Mr. Mooney, of the City of Wichita 

24 ordinance dealing with how long rail cars can block a 

25 particular crossing? 
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They tic into our -- what we call our lead, which you 

could probably see that's it right there (indicating). 

If the two pages come together, iL would look like 

that. 

Right. Okay. And so are you interchanging tracks 

between BNSF's m a m line and BNSF's customers on the 

other side of the interchange? 

Can you say that again, please? 

That was a terrible quescion. The cars that are 

moving over the interchange from BNS -- BNSF's main 

line, where are they going' 

Several places. 

Give me an example. 
# 

Coming to — coming to my operation? 

Okay. 

They go to — they could go to Barclett elevator. 

which is north of town, or uhe scrap dealers, any of 

the scrap dealers or any of the other elevators that I 

have. We mostly do grain. Our biggest share of che 

business is the elevators we have here, Cacgill, 

Horizon Milling, Barclett, Ralston-Purina, and few 

scrap dealers. 

Okay. By grain, do you mean wheat? 

Wheat, corn, soy -- soybeans --

All right. 
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A. 

Q. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A 

Q. 

-- different commodities. 

And those --

Fl our . 

I'm sorry' 

Flour, oil. 

Okay. And those cars that are being interchanged over 

the IT track from BNSF's track, are those moving in 

interstate commerce? 

Yes. They would be. 

Okay. Are the products that are being shipped from 

the customers you just mentioned, either from or Lo 

those customers, going outside the state of Kansas' 

Probably most of it, yes. 

Give me a percentage. 

I'd say 90 percent of it. 

How many cars per day does the Wichita Terminal 

Association interchange over the IT tracks? 

Ninety -- up to 90 cars a day on those particular 

tracks. 

All right. And you listened to the testimony earlier 

from Mr. Mooney about the storage capaciLy of those 

tracks. Do you agree with those numbers? 

It's preccy accurate, I believe. 

Okay. How would the -- well, the -- and you heard che 

testimony about the 250-fooL rule with regard Lo the 

BECKY A. FITZMIER, CSR, RMR 
OFFICIAL COURT REPORTER 



65 

1 crossings' 

2 A. Yes, sir. 

3 Q. What IS -- again, what does that mean? 

4 A. Well, for safecy standards and city local government 

5 and state regulations, there's got to be a certain --

6 THE COURT- Sir, I realize you'don't come to 

7 court to testify every day, buc try not to turn your 

8 back to the court reporter. 

9 THE WITNESS: Oh, okay. 

10 THE COURT. Okay. 

11 A. The crossings have to be cut or the train has to be 

12 severed and -- and put in a distance to where it's not 

13 to where there would be obstructions from traffic. 

14 Q. (By Mr. Day) Okay. In other words', the train cars 

15 have to be 250 feet back from the edge of the crossing 

16 in both directions' 

17 A. Correct. 

18 Q. All right. And Plaintiffs' Exhibit 3-A, if the 

19 Emporia Court crossing is installed at the proposed 

20 location, and those cars have to be moved back 2 50 

21 feet, how does that impact WTA's switching operations' 

22 A. Well, it's -- it's drying up our capacity. We don't 

23 have -- like I say, we don't have the trackage rights 

24 just to take cars into the Burlington Northern yard, 

25 so wc have to store 'em there for them to come to get 
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Q. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

'em. 

Okay. 

And likewise, Lhem to us. So they -- they deliver to 

the interchange, we pull, and then wc fill ic back up, 

and then they clear it off again, so this goes on 

constantly during the day and the week. 

Would it have a -- a negative impact on your 

operations? 

Yeah. It's going to take us from almost, like, 30 

cars down to over 50, 60 percent reduction and what we 

can take over there at a time. 

And what does that do to your switching operations? 

It kind of handcuffs our switching operations, because 

we don't have storage capacity, per se, on the WTA. 

All right. 

We -- we -- you know, we're a switching operation, a 

third-party switching operation. 

Now, these IT tracks, they're used for storage, 

correct? 

Can be, yeah. 

Boch cracks? 

Yep. Yes, sir. 

23 

24 

25 

Q. 

A. 

And they're also used for through train movements. 

correct? 

Very little, but it could be. Yes. 
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. 

A. 

Q. 

A. 

All right. May -- that's probably the wrong term. 

What I meant to say is they're -- not only are they 

used for storage, they're also used for interchanging 

cars to the various industries to Lhe east? 

Correcc. 

Okay. And that would be both -- both sets of tracks? 

That's — t h a t ' s correct. 

What 1 f a portion of the north track is taken out, how 

would chac affect your operations? 

It's capacity. 

All right. 

You know, It's -- ic's capacity that we don't have to. 

spare, without going and building tracks somewhere 

else. 

Would the installation of a crossing at the Emporia 

Court location result in more frequent switching 

operations on the terminal? 

Yeah. IL would take us from two to three a day to 

possibly seven or eight a day. 

And can you explain that for the Court. 

Well, we have to -- only being able to bring 12 cars 

over at a time is we're going to have to make that 

many more moves to get the 90 cars a day over, where 

we'd do It in two or three now, then we're going co 

have -- it's going to take us seven or eight. It's 
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1 going to cause us our budget impact on overcimc, fuel 

2 cost, car delays, 'customer dissatisfaction, car delay. 

3 The Union Pacific is going to be holding cars for tho 

4 BN chat we can't get over there to 'em, 'because a lot 

5 of those cars come from the -- we take from the Union 

6 Pacific and take right over to the BN, so we -- we got 

7 a lot of customers that's going to suffer from it, and 

8 car delay. 

9 Q. And would that be also true with respect to the 

10 removal of any -- any portion of the north track? 

11' A. Yes,. sir . 

12 Q. Basically, the result's the same, isn't it? 

13 A. Yeah. Yes, sir. 

14 Q. You know where the temporary crossing is locaced just 

15 east of the west switch to the BNSF? 

16 A. Yes, sir. 

17 Q. Shown on Plaintiffs' Exhibit 3-A, it's basically in 

18 this -- this location here (indicating), is that 

19 .correct? 

20 A. Yes. 

21 Q. Have you been out there recently? 

22 A. I've been out there — I go up there about every day. 

23 Q All right. This aerial shows the crossing here; do 

24 you see it? 

25 A. Yes, sir 
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Q. 
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Q. 

A. 

Q.. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

It doesn't show a road here, but is there a -- is 

there a road currently at chat location? 

Not what I would say is a road, no, sir. 

Well, IS there a path' 

There is -- there is a -- a path, knocked-down weeds. 

I think the city has been using to go in there and 

clean some ditch — ditches along chat -- I think 

they're along Broadway over there --

Okay. 

-- that they cleared off. 

But somebody's been driving vehicles through here 

(1ndicating)? 

Yeah. It's just basically just, like, down in there 

and over that way (indicating). 

Okay. You think that's the city that's been doing 

that? 

I know it's Uhe city. 

Did you talk to 'em? How do you know that? 

Well, because I seen 'em going in and out of there. 

With their city work trucks? 

Yes. 

Okay. How long has that -- I'm calling ic a road or* 

pach, whatever, how long has that been -- been there' 

I j'ust noticed it this week, but generally, when 

I'm — I go up there, there's cars could be blocking 
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that view of that or -- or the BN could be switching 

over there or whatever, and I don'c -- I didn't pay 

any attention to it 

Okay. It was there on November 1st when I was uhere 

with Mr. Mooney. Does that comport with your 

recollection? 

The road? 

The road. 

I don't remember if it was that day or noc when I 

noticed that was in chere. 

Fair enough. You know who built the path or the road' 

I heard the city did. 

Okay. 

My track supervisor, in fact, told me it was the city 

did, when I asked him about it. 

If the Court orders the permanent crossing to be 

located where the temporary crossing is located now, 

would that have less of an impact on the WTA's 

operation? 

Yes, sir. 

And I mean that as compjared to a permanent crossing at 

the proposed Emporia Court location. 

I still have my 30 cars the way it is. 

All right. Be less of an impact on your operations, 

correct? 
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Oh, dramatically. 

All right. 

MR, DAY. That's all the questions I have. 

. THE COURT: Just give me a second 

Okay. Cross? 

CROSS-EXAMINATION 

MR. HOCH: 

Good morning, Mr Dame. 

Good morning. 

I think I have only a very few questions for you. I 

want to understand, first of all, about this 

relationship between the WTA and the BNSF and Union 

Pacific, okay? 

Uh-huh. 

We had some testimony in a hearing two and a half 

years ago about that, and I just want to make sure 

that I remember it correctly. As I understand your 

testimony, the Wichita Terminal Associacion is a 

nonprofit- corporation owned exclusively by the BNSF 

and the UP? 

50/50. 

Now, I also heard you testify that — that che WTA, [ 

think you used the word we don't have trackage rights 

to be able to score cars in the BNSF yard? 

We can'c -- we can't physically take 'em in there. 
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IN THE EIGHTEENTH JUDICIAL DISTRICT 
DISTRICT COURT, SEDGWICK COUNTY, KANSAS 

CIVIL DEPARTMENT 

WICHITA TERMINAL ASSOCIATION 

Plaintiff, 

vs . 

FYG INVESTMENTS, INC, 

D e f e n d a n t . 

©[PV 
f ^ 

Lu 
" ' ^ 7 i f 

C a s e N o . 02 CV 36 

TRANSCRIPT OF MOTIONS 

PROCEEDINGS had before the Honorable 

Timothy Henderson, Judge of Division 24, of the 

District Court of Sedgwick County, Kansas, at 

Wichita, Kansas, on the 9th day of June, 2009. 

APPEARANCES: 

The Plaintiffs, Wichita Terminal 

Association, appeared by and through Mr. 

Mr. K. Paul Day, Attorney at Law, 2345 Grand 

Boulevard, Suite 2200, Kansas City, Missouri 

64108. 

The Defendants, FYG Investments, Inc., 

appeared in person, and by and through Mr. Wyatt 

Hoch, Attorney at Law, 155 1 North Waterfront, 

Parkway #100, Wichita, Kansas 67206. 
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My name is Jason Moyer. 

And, Mr. Moyer, what is your current occupation? 

I'm the superintendent of Wichita Terminal 

Associat ion. 

And what does it mean to be the superintendent 

of the Wichita Terminal Association? 

What are your duties? 

I manage the dai]y operations of the switch 

crews, the maintenance gangs, and clerical and 

office staff. 

Are you located here in Wichita, Kansas? 

Yes, I am. 

Whan is your business address? 

1537 Barwise Street {ph). 

Now, are you actually employed by the Wichita 

Terminal Association? 

No, I'm employed by BNSF railroad. 

BNSF signs your paychecks? 

That is correct. 

And how is it that you would have the title of 

the superintendent of operations for the 

terminal when you are a BNSF employee? 

Wichita Terminal is owned by the BNSF railway 

and Union Pacific railroad equally. 

All right. 
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1 And do you know the business structure 

2 of the terminal, is it a corporation? 

3 A. It is an association. 

4 Q. Association. 

5 W h a t i s i t s p u r p o s e ? 

6 A. The Wichita Terminal serves as the switching 

7 agent for both the UP and the BNSF, all Lraffic 

8 that enters Wichita is served or is directed 

9 towards customers in Wichita goes through the 

10 Wichita Terminal. The terminal is the switching 

11 agent for the shipping roads. 

12 Q. So if I understand it, rail shipments would come 

13 in either on the Union Pacific or the Burlington 

14 "Northern. And to get those shipments to 

15 customers in Wichita, those rail cars would be 

16 transported over the terminal. 

17 Is that right? 

18 A. Yes, they're interchanged both from the UP and 

19 the BNSF to the terminal. The terminal will 

2 0 serve the railroads customers, and either give 

21 the traffic back in loaded form or empty form; 

2 2 correct. Multiple commodities. 

23 Q. Excuse me? 

24 A. Multiple commodities. 

25 Q. Does the terminal have its own employees? 
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Q. Okay. 

You can sit down. 

A. (Witness complied). 

Q. We've been talking about the interchange track. 

And I'd like you to give the court a little bit 

more detailed explanation of the purpose or 

function of that track. 

What is it for? 

A. The interchange track in question here, these 

two tracks (indicating), are what ties the BNSF 

and the UP to the WTA. All traffic, both again 

multiple commodities, grain, all customer 

traffic that is served in Wichita Central goes 

across these two interchange tracks. 

All bridge, we call it bridge move 

traffic, between BNSF and UP interchange traffic 

that goes, disperses all across the United 

States, also goes over these two tracks. 

Q. You know the approximate length of those two 

tracks, either in feet or car storage? 
> 

A. Between the switches, on average, depending on 

the car size, we'll store at least 40 cars. 

Q. That's 40 cars total on both tracks? 

A. Between the switches; correct. 

Q. All right. 
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